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AIR QUALITY IN NEW YORK CITY AFTER THE
SEPTEMBER 11, 2001 ATTACKS

MONDAY, FEBRUARY 11, 2002

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON CLEAN AIR, WETLANDS,
AND CLIMATE CHANGE,
New York, NY.

The subcommittee met, pursuant to notice, at 9:30 a.m. at the Al-
exander Hamilton U.S. Customs House, One Bowling Green, New
York, NY, Hon. Joseph Lieberman (chairman of the subcommittee)
presiding.

Present: Senators Lieberman and Clinton.

Also present: Congressman Nadler.

OPENING STATEMENT OF HON. JOSEPH 1. LIEBERMAN, U.S.
SENATOR FROM THE STATE OF CONNECTICUT

Senator LIEBERMAN. Good morning. As people are coming in, let
me—I know there’s a security screening which is delaying some
folks, so why don’t we begin because we have a full morning and
a number of witnesses. I would ask the folks who are here to try
to take their seats.

Senator Clinton and I will make our opening statements, then
we’ll go to Congressman Nadler as the first witness.

I want to call this hearing of the Senate Subcommittee on Clean
Air to order. I want to begin by thanking Senator Clinton for her
leadership on this problem. The fact is that this subcommittee
hearing would not be occurring here this morning, were it not for
Senator Clinton’s concerns and for her advocacy.

Five months ago today, just blocks from this site, tragedy struck
this Nation and this city like never before. This great city particu-
larly, the center of so much life and energy and the place where
so many American dreams have been born and realized, was struck
at its heart. The terrible images of that day will forever be seared
into our souls and into our psyches.

Now as we work together to ensure that such an attack never
happens again, we know that we will never forget the 3,000 loved
ones and fellow citizens we lost, nor will we ever cease to be in-
spired by their lives or by the lives of the rescue workers whose
heroism has rewritten the word for this new century. The con-
sequences of that day to our society, our culture and our Govern-
ment are great, and they seem to be growing every day.

But today we've gathered to discuss a particular problem: the
public health consequences of the attacks on the World Trade Cen-
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ter for the men and women who live and work here and for the
children who go to school here. Especially for the workers whose
tireless efforts in the cleanup and recovery of the site have re-
minded so many of us of what’s best in America.

We return to the scene of the crime, a horrific war crime, to ex-
amine its consequences, continuing consequences, on the people of
New York City. Because the fact is that we cannot allow the lin-
gering consequences of September 11th to do any more damage to
the health and well-being of the people of New York. When those
two towers tumbled down, they brought tons and tons of building
materials with them, releasing large quantities of dangerous
chemicals into the air.

I know that there are serious concerns about the level of asbestos
and benzene and heavy metals at and around the site. Workers at
Ground Zero, from firefighters to police officers, to the construction
workers and the sanitation workers and so many others, have re-
ported respiratory ailments, mostly complaining of the newly-
named “World Trade Center cough.” According to the Firefighters
Union, nearly 750 firefighters have taken medical leave since the
cleanup began.

The air conditions in the surrounding neighborhood also have
raised the community’s anxiety. With private studies sometimes
contradicting the Government, people don’t know what to believe.
I know there was a survey in October of local residents and nearly
35 percent said they did not feel that their homes were safe to live
in, and about 80 percent wanted more information about their
neighborhood’s air quality. Parents of school children are under-
standably the most concerned, with the parents of some children
apparently refusing to send their kids to school in the vicinity of
Ground Zero.

If this great part of this great city is to begin to get back to nor-
mal, this situation has got to be clarified and resolved. That is why
Senator Clinton asked me to convene this hearing today and why
we are here to hear your testimony. We want to get to the truth
as best we can to find out the answers to some of the questions
that are on the minds of so many New Yorkers and so many others
who have spent time at or around Ground Zero. Questions like
what level of what contaminants were detected and where, to what
were workers on the pile exposed, to what were people in the
streets exposed? Are there still hazards in places of work or places
of residence or places of education?

We also want to find out how our Government responded on that
fateful day and thereafter. There’s no debate that the overall re-
sponse of Government was and has continued to be excellent. It’s
certainly not our intent to re-enact or second-guess every decision
ma%le in what were some of the most difficult circumstances imag-
inable.

But as we go forward as a Nation in the struggle against ter-
rorism, it is our obligation to learn as much as we possibly can
about the lingering consequences of the attack on New York on
September 11th. It is in that spirit that we’re here today.

I know there’s been confusion in the press and the public about
which Agency, which level of government has been responsible for
what part of the air quality monitoring. That’s a question we’re
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going to ask, too, because our citizens need to know who’s respon-
sible. Accountability starts with cleaner lines of authority, and we
need to clarify how our Government has organized its response to
this part, this lingering part of the attack.

Representatives of the agencies before us were on the site 5
months ago today, anticipating many of the air quality problems
and working to evaluate them. This morning, we’re going to assess
what has been learned and consider what can be done to address
the gaps and overlaps and occasional contradictions in the report-
ing of that data.

Finally, we've got to ensure that we do everything we can to get
the necessary help to those who may have been exposed to hazards
in the course of this experience. We've got to locate, register and
monitor the people who might have been exposed, especially the he-
roic first responders, who plunged into the danger onto the pile
with no regard for what toxins might lurk in the rubble, not to
mention the air. This includes of course all those from New York,
but all those from outside who rushed here to be of help.

As we continue to move forward from September 11th as a Na-
tion with remarkable unity and resolve to root out those who did
this to us, we cannot let its aftermath damage you or us any more
through the air you have inhaled or continue to inhale.

This morning, we've got a very knowledgeable and diverse group
of witnesses who can help to educate us and all New Yorkers about
these pressing questions. I hope when we leave here today every-
one in the room, including the U.S. Senate, as represented by Sen-
ator Clinton and me, will have a clearer understanding based on
the facts of what is and is not unsafe in the air, and what we to-
getlllier can do to protect the health and safety of the people of New
York.

I want to again thank Senator Clinton and say to you, I've
known Senator Clinton for more than a few years, from her time
at law school in my home city of New Haven. I'm not going to men-
tion the years, she remains remarkably youthful and vital. She has
been an extraordinary addition to the U.S. Senate, obviously very
bright, extremely able, but has worked tirelessly and very effec-
tively on behalf of the people of New York, really from the begin-
ning of her service in January 2001, but powerfully and passion-
ately since September 11th.

I'm honored to be here at her request and proud to introduce her
to you now.

OPENING STATEMENT OF HON. HILLARY RODHAM CLINTON,
U.S. SENATOR FROM THE STATE OF NEW YORK

Senator CLINTON. Thank you so much, Chairman Lieberman.

Thank you for convening this hearing, which as you so well ex-
plained, will help us answer questions, will help us determine what
we don’t know, so that we can ask the right questions, do the re-
search that’s needed, and most importantly, ensure that were
doing everything possible to care for the health of our residents,
our workers, our children, our first responders and everyone who
has been directly and indirectly affected by the disastrous events
just 5 months ago today.
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We're very fortunate to have our neighbor and our friend, Sen-
ator Lieberman with us today. He’s not only the chairman of this
Subcommittee on Clean Air that has jurisdiction over these issues,
but he is a statesman and someone whom I admire and have for
all those decades that we’ve known each other. It’s a great honor
for me to welcome him to the Alexander Hamilton U.S. Customs
House for another piece of American history with this Senate hear-
ing.

There are many important individuals and groups who will be
testifying today, but I'm very well aware that there are many oth-
ers who could not be fit into the context of a Senate hearing. I want
to encourage all of you to submit written testimony, either by giv-
ing it to us today or by sending it to the committee. There is infor-
mation posted about how to do that. Because we know, just looking
at this audience, that there are many of you who have very specific
concerns and questions. Some I'm sure will be addressed by all of
the witnesses this morning, but others may not.

We want to hear from you. We’'ll be continuing to pursue this
issue. Because as Chairman Lieberman says, “what we want to do
is know what the Federal Government’s response was and should
be.” I for one am not ready to point fingers at anyone. I think that
the work and the response of September 11th and in the weeks fol-
lowing was heroic, was absolutely inspiring, and everyone was
working as hard as they could to deal first with the rescue mission
and then with recovery.

But clearly, since this had not occurred ever in our history, and
there had never been the collapse of such enormous buildings with
all that that means in terms of the materials that were within
them and their dispersal into the air and into the ground, this was
a new experience, a terrible, horrific one that all of us have to
learn from.

The purpose of today’s hearing is really three-fold. What we want
to do is first find out what we know about the quality of air at and
around Ground Zero and any related health impacts. Second, find
out and be honest about what we don’t know. There are questions
we can’t answer. It’s frustrating and concerning to all of us, par-
ticularly those who live or work in the vicinity. But let’s just put
them on the table, and then, let’s have a plan of action about what
we’re going to do. Not only to answer those unanswered questions
insofar as possible, but to do everything we can to improve air
quality, right now, going forward, and to protect the health of the
people that live, work, attend school and generally call Lower Man-
hattan home.

I certainly don’t think any of us have all the answers. The infor-
mation that has been made available to us and that I have been
monitoring since September 11th based on the experts, both in the
private and public sectors, appears reasonably to indicate that the
outdoor air quality around the World Trade Center site, not at the
specific site, the so-called pile or Ground Zero, but around the site
is generally meeting standards and has improved since the first
few weeks following the attack.

Now, while the outdoor air quality in the general area seems to
have improved and to be acceptable, there definitely was and still
is cause for concern at the site, at Ground Zero. It is imperative
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that the people who have worked there and are working there still
have been supplied with and trained to use the proper protective
gear and that they actually use it, and that they seek care when
they are experiencing any symptoms, such as the so-called “World
Trade Center cough.”

I think it’s also clear that people have been confused by the infor-
mation provided by officials. Sometimes it didn’t match up with the
personal experience that people were having. It just didn’t make
sense. There has been conflicting information almost continually
from different sources, which has certainly added to the confusion
and concern. One of my hopes is that we will create a system that
will try to at least eliminate the confusion insofar as possible.

But as little as we know and can agree upon, there is much that
still remains in question. The long-term health impacts of exposure
to air pollutants at and around Ground Zero is simply not yet
known or certain. The information made available thus far seems
to indicate that the risk of long-term health impacts to the general
public, people who live and work in Lower Manhattan, is very low.
But we don’t know for sure. There is definite and very much war-
ranted concern for the short- and long-term health of those who
worked directly at Ground Zero.

There are also risks related to the dust and residue found inside
buildings, which can be or has been airborne. This has to be appro-
priately addressed and we will be discussing that. It appears uncer-
tain whether all of the buildings around Ground Zero have been
adequately cleaned. Certainly some have been, and have met the
available standards. Others raise questions about what was done
and how well the cleanup complies.

Now, even though this is something that is unprecedented to all
of us, that cannot be an excuse for not acting at the highest stand-
ards to do everything possible to meet the concerns that people
have. I would like to propose, and will ask the witnesses to respond
1e’llslwe go through the day, five general actions that I think could

elp.

First, I would like to urge Congress to pass and the President to
sign S. 1621, which is a bill I introduced and which this committee
passed early in November, that would authorize a health moni-
toring program for all community members, volunteers and work-
ers in a disaster area when there has been exposure to harmful
substances.

Second, we need to immediately establish and fund a comprehen-
sive long-term environmental health registry, referral, surveillance
and education system for the World Trade Center disaster. This
should be included in the Federal budget that is currently being de-
bated in the Congress. There are a number of efforts that have
been started in this regard, but we need an overarching program
to pull this together and to continue it for 20 to 30 years. Because
I think we owe it to our firefighters, our police officers, construction
workers and others who are most at risk that we follow them for
however many years it takes, and treat them for anything that
might be discovered.

Third, I believe we should address the continuing unknowns re-
garding indoor air by establishing a World Trade Center indoor air
program. This should be a joint Federal-city effort that will expand
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on existing indoor air quality testing and monitoring and make the
information available to the public in real time. I'm concerned that
some testing was done that wasn’t always immediately made pub-
lic, and I don’t think that that builds the kind of confidence that
we should have in the information we’re receiving. I look forward
to working with the city on this initiative.

Fourth, while we continue to clean up from September 11th, we
should make sure we don’t add to our air quality concerns. There
should be a clean air initiative at the site to do everything possible
to keep under control the emissions from the construction equip-
ment being used. I've heard from a number of residents that they
are concerned by all the diesel trucks that are lined up that have
their motors running all day. I think we could take some steps that
would help to eliminate some of the emissions and allay some of
the concerns. I encourage the State to work with us on that.

Finally, I think we need to capture the lessons we've learned
from this experience, incorporate them into a new emergency pro-
tocol for environmental health that identifies pollutants to be
measured in the aftermath of a disaster, and that establishes
health-based standards to be used and sets uniform sampling and
testing methods. Then, tell us what we need to do if the standards,
based on the uniform testing, reveals that the standards are not
being met. I think this should be a part of the Administration’s
homeland security initiative and I know that this committee stands
ready to work with Governor Ridge’s office on that important issue.

Finally, Mr. Chairman, I want to just include in the record a
short statement of Senator Voinovich. I want to just read a para-
graph from it, because I think it illustrates that although this is
principally a New York issue, and those who live and work in the
region, there were many, as you said in your remarks, who came
from all over the country. Senator Voinovich from Ohio is very con-
cerned, because after Ohio Task Force One returned home, those
were the first responders sent in by FEMA to work with our fire-
fighters, police and emergency responders, many of them experi-
enced illnesses apparently caused by work at Ground Zero.

Thirty-seven of the seventy-four emergency responders became
ill. Three people were hospitalized with viral pneumonia, eight peo-
ple experienced extreme weight loss, two people have been diag-
nosed with adult onset asthma, one with acute bronchitis, and the
rest with various respiratory disorders and rashes. Senator
Voinovich expresses his concern that no Federal Agency is moni-
toring these workers for health problems. Clearly, the Federal Gov-
ernment owes them the duty to inform of their health risks and to
ensure that they receive the best medical care while safeguarding
their individual privacy. That’s clearly something that we agree
with and hope that we’re going to be able to come up with some
solutions to some of these issues.

Again, Mr. Chairman, thank you so much for coming to this his-
toric site to hold this historic hearing.

[The prepared statement of Senator Voinovich follows:]

STATEMENT OF SENATOR GEORGE VOINOVICH, U.S. SENATOR FROM THE
STATE OF OHIO

Mr. Chairman, thank you for holding today’s hearing on the air quality and
health impacts of the September 11th attack on the World Trade Center. I would
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also like to especially thank Senator Clinton for bringing this important issue to my
attention and the attention of this subcommittee and the U.S. Senate.

As I said on September 11th, our first responsibility is to secure the support the
victims and their families will need in the days and the months ahead and pray
that God will bless and comfort them. Today part of that support is to ensure that
those who work, live and attend school in the area are safe and are not exposed
to situations which put their health at risk.

In addition, we have a very important responsibility to the emergency responders
and the thousands of workers and volunteers who have dealt with the ongoing trag-
edy at Ground Zero everyday since September 11th. Our Nation owes these brave
men and women our gratitude and our thanks. Many of the workers left their fami-
lies for days and weeks at a time, working long difficult hours, at emotionally dif-
ficult tasks most Americans can not image. When I toured Ground Zero shortly after
the attack, I was struck with the dedication and hard work of all of the volunteers
and the fact that the television coverage did not do justice to the devastation that
I saw.

The bravery, professionalism, and sacrifice of the men and women of the New
York Fire and Police Departments and other emergency workers is an inspiration
to us all. These men and women are true heros in every sense of the word. While
all of New York and America should be proud of the quick response of the New York
rescue workers, we all should be equally proud of the volunteers from across the
country who responded to the call for help. I am particularly proud of the 74 mem-
bers of Ohio Task Force One who were mobilized on September 11th and were
among the first out-of-state FEMA teams to respond to the site, where they worked
until September 20.

I am also proud of the Federal response to the tragedy by FEMA and the other
Federal agencies. I think it is important as we evaluate the Federal response, in
order to make improvements in the system, that we do not lose sight of the fact
that the terrorism attack on September 11th was unprecedented in size, scale, and
devastation. Nevertheless, some mistakes were inevitable and we must learn from
them.

I am particularly concerned about the health problems of the emergency respond-
ers and what they were exposed to during their work at Ground Zero. Equally dis-
turbing is the breakdown by the Federal Government in monitoring the health prob-
lems and treatments of the out-of-state FEMA volunteers following their work at
Ground Zero.

After Ohio Task Force One returned home, many of them experienced illnesses
apparently caused work at Ground Zero. Thirty-seven of the seventy-four emergency
responders became ill, three people were hospitalized with viral pneumonia, eight
people experienced extreme weight loss, two people have been diagnosed with adult
onset asthma, one with acute bronchitis and the rest with various respiratory dis-
orders and rashes. This data was supplied to me by Robert Hessinger, the logistics
chief for Ohio Task Force One.

I was concerned, and I remain concerned, that no Federal Agency is monitoring
these workers for health problems. The workers themselves are concerned because
they do not know what they may have been exposed to during their work in New
York. The only information they have received since returning to Ohio is from what
they have read in the newspapers about potential exposure to asbestos. This is not
acceptable. If these people are going to leave their families and jobs and risk their
lives and health, then the Federal Government owes them the duty to inform them
of their health risks and to ensure that they receive the best medical care, while
at the same time safeguarding their individual privacy.

The entire FEMA response effort depends upon the willingness of volunteers
pitching in from around the country. If we do not treat these volunteers with the
respect they are due, then we will have a difficult time convincing people to volun-
teer for disasters in the future. Mr. Chairman, I look forward to working with you
and Senator Clinton and others members of the subcommittee to ensure that all of
the emergency responders and the residents of New York City get the most reliable
health information and answers to their questions and concerns.

Thank you.

Senator LIEBERMAN. Thank you, Senator Clinton, for a very
thoughtful statement and a very substantive five-point program of
response which I look forward to working with you on. That first
measure that you sponsored last fall, S. 1621, to provide for health
monitoring, we did report out of the committee. I believe it’s still
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on the Floor, and I hope we can get our colleagues in the Senate
to move it quickly.

Your statement and your program make the point that I think
is why we’re here, which is that the response of the emergency
workers and the construction workers and everyone else set a
standard for the rest of the country. We hope and pray that Amer-
ica will never have an other incident like this, but in a real world,
we cannot assume that that will not be so.

Just as a standard was set by the first responders and those who
continue to work to clean up at the site and to find and search for
survivors, we've got to be persistent enough, and your leadership
is going to make this so, to stay in there with the people who live
here, who have worked at the site, who continue to work in the
neighborhood, children who go to school here, to make sure that we
also set a standard which judges and protects against the lingering
consequences of these awful attacks.

So with that in mind, I thank you and I now call our first wit-
ness, who is our colleague and friend, Congressman Jerry Nadler.

STATEMENT OF HON. JERROLD NADLER, U.S.
REPRESENTATIVE FROM THE STATE OF NEW YORK

Mr. NADLER. Good morning. Thank you, Chairman Lieberman,
and thank you, Senator Clinton. I'd like to thank you for holding
this field hearing today and for inviting me to testify regarding the
continuing impact of the September 11th attacks on the air quality
in Lower Manhattan.

As the Congressman representing Ground Zero and the sur-
rounding area, I am deeply concerned about the environmental and
health effects posed by the collapse of the World Trade Center for
my constituents and for those who go to school or work in the area.
It has now been exactly 5 months since the terrorist attacks. Un-
fortunately, the people in Lower Manhattan still do not know
whether or not it is safe to live and work in the area.

Although the first responders and the emergency personnel did
excellent work, the (EPA) Environmental Protection Agency, has
failed in its mission to “protect human health and to safeguard the
national environment” by not exercising its full authority to test
and clean indoor spaces where people live and work. As such, EPA
has created what can only become a full-scale crisis of public con-
fidence.

Yet all is not lost. The EPA can and must act now to remedy the
situation and to make Lower Manhattan safe and to restore public
trust. Despite statements to the contrary, the Agency does cur-
rently have the authority and resources to do so, and it must do
so quickly. If the EPA continues to fail New Yorkers, we will have
to introduce legislation to mandate action.

I'm going to begin by being very blunt. We now know enough to
be alarmed and outraged at the Federal Government’s response to
the environmental impact of September 11th. First, we know that
EPA Administrator Christine Todd Whitman misled the public on
September 18, 2001, when she said she was “glad to reassure the
people of New York that their air is safe to breathe and their water
is safe to drink.” She made that statement without the indoor data
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necessary, without any indoor testing having been done, to make
such a pronouncement.

Second, we know that the EPA has made a series of conflicting
comments about the presence and quality of hazardous materials
and has even knowingly withheld critical data regarding the caus-
ticity of the dust.

Third, we know that the EPA delegated authority to New York
City to handle indoor environments, but did nothing to assure that
the city’s response was adequate or appropriate. This left New
Yorkers to their own uninformed devices, often without the means
to take care of themselves and their families. This is true even as
the EPA had its own building at 290 Broadway professionally test-
ed and cleaned.

Finally, we know that the EPA has treated New York differently
than it has treated other locales contaminated by hazardous mate-
rials. New York was at the center of one of the most calamitous
events in American history, and the EPA has essentially walked
away. Ms. Whitman’s statement reassuring the public about the
safety of air and water was based only on the EPA’s outdoor tests,
the results of which are still in dispute. At that time, there had
been no systematic testing of indoor air or dust in residential or
conj&mercial buildings by any Government Agency, let alone by the
EPA.

Ironically, the very first public testing conducted inside resi-
dences, which was commissioned by the Ground Zero Elected Offi-
cial Task Force, which I formed, commenced on the very day Ms.
Whitman made her misleading statement. The results were made
available to the EPA on October 12. The test results showed ele-
vated levels of a number of hazardous materials in many of these
residences. The EPA did nothing and Ms. Whitman did not clarify
her statement.

In recent weeks, the EPA has stated repeatedly that the city of
New York, not the EPA, is responsible for indoor testing. The city,
however, didn’t get around to testing inside homes until November
or December. The full results of these tests are still not available,
and according to the Health Department, won’t be available until
the spring.

I do not understand why the results of tests undertaken by a
public agency are being delayed for public release. Our test results,
the ones that the Task Force commissioned, were available for pub-
lic release in less than a month.

Nevertheless, just 3 days ago, I assume in anticipation of these
hearings, the city Department of Health issued a press release re-
garding this limited indoor testing. Despite a pacifying headline,
the limited data in the press release has caused a scientist with
whom we’ve consulted to believe that full results will directly con-
tradict Ms. Whitman’s statement about the safety of the air, at
least as regards the indoor air.

The release does make it clear, as did our commissioned study,
that there were disconcerting levels of hazardous materials in peo-
ple’s apartments. Ms. Whitman’s reassurances are deeply confusing
in light of other statements made by agency officials and of other
information we now have that EPA has not itself released. For ex-
ample, in a January 25 speech by Walter Mugdan, EPA Region 2
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counsel, he states, “A significant number of the WTC bulk dust
samples that we analyzed did have more than 1 percent asbestos.”

An October 3, 2001 EPA memo, “Confirm[ing] No Significant
Public Health Risk” states, “The majority of EPA and OSHA sam-
ples of air and dust analyzed for asbestos have been at levels that
post no significant risk to residents and workers returning to their
homes or area businesses.” Now, that of course is misleading. Be-
cause that may be the majority, but that means the minority in
plenty of places did find significant risk.

This statement has been made repeatedly by EPA Region II offi-
cials. How are New Yorkers to interpret these conflicting remarks?
%)can’t even tell you what they mean, except that they cannot both

e true.

Confusing remarks are one thing, withholding critical data per-
taining to the public health is another. We know that it took a
Freedom of Information Act request by the New York Environ-
mental Law and Justice Project to get test results showing dan-
gerous levels of hazardous materials in outdoor ambient air. The
EPA claimed that this was an oversight.

But now we have new, frightening information. According to yes-
terday’s St. Louis Post Dispatch, the U.S. Geological Survey, using
the country’s best detection equipment and methods, found pH lev-
els in World Trade Center dust that are “as corrosive as drain
cleaner,” and passed this information along to health experts at the
EPA on a Government-only website.

It took less than 2 weeks in September for these test results to
be ready. But they weren’t revealed until the St. Louis Post Dis-
patch yesterday. I submit this article for the record.

Senator LIEBERMAN. Without objection, the article will be re-
ceived.

Mr. NADLER. Andrew Schneider, the paper’s Pulitzer prize win-
ning environmental journalist, charges “the USGS data was not re-
leased by the EPA nor apparently were the environmental agency’s
own test results on the dust.” The EPA claims to have released this
data to the public, but when Schneider reviewed all of the EPA’s
statements made since September 11th, he found nothing that
warned of these high pH levels.

According to the New York Committee for Occupational Safety
and Health, such dust, “once it’s in contact with moist tissue, the
throat, the mouth, the nasal passages, the eyes and even sweaty
skin, it becomes corrosive and can cause severe burns.” This is ut-
terly scandalous. We must determine why the EPA hid this infor-
mation from the public, and we must see all the data now. I hope
that the two Senators will join me in calling on the Federal Gov-
ernment to explain why New Yorkers were misled, and to demand
the immediate release of the full complement of data.

The EPA has not only provided false reassurances and mis-
leading information, the EPA has also abrogated its responsibility
to act. In a statement issued on January 17 in response to charges
at a press conference that I held, the EPA states that it “has led
the effort to monitor the outdoor environment, while the city of
New York has taken the lead regarding the reoccupancy of build-
ings.” At least the EPA admits that it has in effect delegated au-
thority to the city.
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Unfortunately, the EPA has yet to provide any justification for
doing so, nor has it provided any evidence that it has taken any
of the oversight measures the law compels it to take to assure that
the city is acting in accordance with strict Federal standards. On
January 23, I sent a formal inquiry to Administrator Whitman ask-
ing for answers to these and other questions about the city’s re-
sponse, which I submit for the record today. It has been over 3
weeks since the letter was sent, and I have yet to get a response.

Senator LIEBERMAN. Without objection, so ordered.

Mr. NADLER. The EPA might say today, as it has in the past,
that it does not have the proper legal authority to take the steps
we are requesting to test and clean the areas affected by the col-
lapse of the World Trade Center. It will probably say that the
Clean Air Act, for example, does not govern indoor air, and that it
is therefore the responsibility of the local and State governments,
or even that of the landlords and residents themselves. This is
again all utterly misleading.

Under Section 303 of the Clean Air Act, the EPA has the author-
ity in an emergency situation to protect human health when there
is “an imminent and substantial endangerment” presented by a
source of pollution. The intent of Congress is clear in this regard.
A Senate report from 1970 on Section 303 states, “The levels of
concentration of air pollution agents or combinations of agents
which substantially endanger health are levels which should never
be reached in any community. When the prediction can reasonably
be made that such elevated levels could be reached even for a short
period of time, that is that they are imminent, an emergency action
plan should be implemented.”

In short, the EPA should not wait for people to actually get sick
before it acts, and it clearly has the authority to act under Section
303. Indeed, an EPA memo entitled, “Guidance on the Use of Sec-
tion 303 of the Clean Air Act” was issued to the regional offices on
September 15, 1983, outlining these very points. I submit a copy
of this memo for the record.

Senator LIEBERMAN. Without objection, so ordered.

Mr. NADLER. The Clean Air Act is not the only governing statute.
The EPA has the authority to act on indoor air under the National
Contingency Plan of the Comprehensive Environmental Response,
Compensation and Liability Act. In fact, I understand the EPA has
indeed been utilizing some of the NCP, National Contingency Plan,
protocols at Ground Zero. However, they have not relied on this au-
thority or any other to test or remediate indoor environments.

As we speak, the EPA is in fact doing indoor testing and remedi-
ation in Herculaneum, MO, and other locales, which are not, by the
way, Superfund sites. We must learn why the EPA is treating New
York differently. I ask the Senators present here today to help me
find out. This double standard is unconscionable.

The EPA was unwilling to act on its own, and yet did nothing
to ensure that those ostensibly charged with acting did the right
thing. The EPA on its website and in public press releases referred
residents to the New York City Department of Health, which rec-
ommended that people clean their potentially asbestos laden dust
with a “wet rag or wet mop.” Clearly, such cleanup measures are
inadequate.
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We know that the law requires proper remediation of asbestos
sites, not with a wet rag or a wet mop. The EPA’s own actions
show this to be the case as the actions they took in cleaning their
own building at 290 Broadway. I today, again ask, why the EPA
applied stricter measures to Federal buildings than the city advice
for local residences and businesses equidistant from the World
Trade Center?

Given the lack of action, credible information or oversight, I be-
lieve the EPA has failed in its responsibility to protect the public
health of the citizens of Lower Manhattan. This is quite shameful,
for public health is the first thing we as a Government must pro-
tect.

In order to assure a full and fair public assessment on the EPA’s
actions following September 11th, I have also asked the EPA Na-
tional Ombudsman, Robert Martin, to investigate these matters.
Mr. Martin has been doing so, and I am disappointed he did not
have the opportunity to share the status of that investigation with
the committee. However, I understand the sharp time constraint
today, so I have attached a statement from Mr. Martin to be in-
cluded in the record.

Senator LIEBERMAN. Without objection, so ordered.

Mr. NADLER. As you may also know, Administrator Whitman is
attempting to place the Office of the Ombudsman under the control
of the Inspector General of the EPA, effectively stripping the Om-
budsman of his independence and ability to investigate these and
other claims. I sincerely hope that Administrator Whitman will
stop her request to eviscerate the Office of the Ombudsman, and
in doing so, further undermining the integrity of her agency. I also
hope that Congress will do so if she doesn’t.

I realize that I have leveled serious charges here today. I believe
I have the moral responsibility to do so. The salient point is that
we still do not know the extent of the presence of hazardous mate-
rials in some areas of the city, especially in indoor areas. It may
or may not be dangerous in many indoor areas of Lower Manhat-
tan, we just do not know.

I am dismayed that there seems to be an unwillingness on the
part of our public agencies to get this information. But given that
we do not have all of the facts, we cannot conclude anything. I do
know that we must get the facts and act swiftly and appropriately
to get the job done right. We must not fall into the catch-22 of say-
ing there is no evidence of a public health emergency without tak-
ing any steps to get such evidence.

The burden should not be on the landlords and residents them-
selves when the testing procedures and cleanup measures are ex-
pensive and must be conducted by properly trained personnel. The
EPA has the statutory and regulatory authority to test and to re-
mediate indoor environments in Lower Manhattan and has exer-
cised such authority elsewhere.

I am calling on EPA today to immediately commence a program
of full-scale testing and remediation using the best available tech-
nology, and to make a report of all such test results and actions
available to the public. The EPA must also issue the test results
in a manner which is tied directly to health standards, so that we
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can truly assess the public health risks posed to the people of
Lower Manhattan.

Finally, testing procedures should in no way impede the expedi-
tious remediation of hazardous materials found by other Govern-
ment agencies or private researchers. Similarly, should the EPA
find dangerous levels of hazardous materials before the full spec-
trum of testing is completed, cleanup measures should commence
immediately.

If the EPA fails to act again, despite its current authority, I will
introduce legislation to compel it to do so. People might say that
the measures I am requesting here today are expensive. That may
be, but we must protect the public health. Although the cost may
be high today, imagine what the cost will be in the future if it
turns out there really are dangerous levels of hazardous materials
in Lower Manhattan, especially indoors.

By the way, when I say Lower Manhattan, this applies equally
to Brooklyn, Jersey City and anywhere else that cloud went. All of
these areas must be properly tested. Imagine the city’s and EPA’s
contingent liability to lawsuits 20 years down the road and envi-
sion to potential health care costs. It is in the best interests of the
residents, workers, students and businesses, for the Government to
act swiftly and appropriately to address the public’s environment
and health concerns. We cannot afford to wait while all the agen-
cies point fingers at each other. There is still time to right the situ-
ation.

Time is of the essence. My office has received numerous com-
plaints from people experiencing adverse health effects, such as
headaches, nosebleeds and respiratory ailments. The symptoms are
so widespread they have been dubbed the World Trade Center flu.
Public confidence is at stake. People know when they are sick, they
know when something is not right, and they know when they are
being lied to. I sincerely hope that we do not have another Love
Canal on our hands. But the best way to avoid that is to do the
necessary testing and cleanup now.

I again thank you for inviting me to testify before you today. I
look forward to working with my colleagues in both chambers of
Congress and with all interested parties to ensure that New York
City is safe and prosperous for many years to come. I thank you.

Senator LIEBERMAN. Thanks, Congressman Nadler. That was a
characteristically direct, intelligent and passionate statement. I ap-
preciate it very much. You framed the issues and issued a chal-
lenge as well as offering some solutions, which I think will guide
us as we go on in this hearing for the rest of the morning.

Without objection, I'm going to include all the material you've re-
ferred to in the printed record of this hearing.

I thank you very much for your time, your advocacy and for a
superb opening statement.

Mr. NADLER. Thank you.

Senator CLINTON. I join in thanking the Congressman, and espe-
cially for his leadership on the Ground Zero Elected Officials Task
Force. We’re including on the record, I hope that you’ll just hand
it to us, Jerry, because we want to be able to refer to your material
as we go through this hearing. We will closely work together and
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make sure that the questions you raised are at the forefront of cer-
tainly the Senate’s agenda as well.

Mr. NADLER. Thank you very much.

Senator LIEBERMAN. Thanks, Congressman. See you in Wash-
ington.

Now we’ll go to the second panel. I'll call them to the table. Liz
Berger, who's a resident of the area; Dr. Kerry Kelly, chief medical
officer of the New York City Fire Department; Dr. George Thur-
ston, associate professor of Environmental Medicine at the New
York University Medical School, Nelson Institute of Environmental
Medicine; and Eric Goldstein, who’s the New York Urban program
director of the Natural Resources Defense Council.

I thank all of you for being here. You are either living through
or examining and being advocates about the problems that we've
talked about. So your initial testimony here is very important.

We're timing this to 3-minute opening statements, then we’ll
have questions. If you can’t do it all in 3 minutes, we will not give
you the proverbial hook, but try to keep it as concise as you can.

Ms. Berger, welcome, and we look forward to your testimony
now.

STATEMENT OF ELIZABETH H. BERGER, RESIDENT,
NEW YORK, NY

Ms. BERGER. Thank you, Senator. I'm going to talk really fast.
Chairman Lieberman, Senator Clinton, staff members, fellow pan-
elists, neighbors, thank you for inviting me to tell you about the
doubts, concerns and questions which have confronted downtown
residents every day since September 11th. I've submitted more
comprehensive testimony for the record, but I want you to know
that we live in a time of deep uncertainty, but are required to
make countless decisions that may affect our health and that of our
children for decades to come.

I live 150 yards from Ground Zero. I have lived south of Fulton
Street for more than 19 years. My husband and I remember life
downtown before there was a single all night deli, and restaurants
closed early Friday and didn’t reopen until Monday lunch, and
when the closest supermarkets were in New Jersey.

We loved being downtown. We loved the huge buildings on the
narrow, winding streets. We loved being closed to the water, and
we knew that in some powerful, visceral way, Manhattan was an
island and that we were at the center and the beginning of every-
thing.

For us, the World Trade Center was everything. It was our in-
door play space, our back yard, our mall, our theater. It was where
our kids flew their kites, where they went roller skating, where
they learned to ride their bikes. It was the only place below Cham-
ber Street where you could buy a decent loaf of bread. My children,
who are 5 and 2, spent part of every day of their lives at the World
Trade Center.

This is why it is so absurd to heed the call to return to normal.
There is no more normal for us. I saw the first plane before it hit.
Our building was evacuated. It was 8 days before we knew that it
was structurally sound, and another few weeks before we were as-
sured that One Liberty wasn’t going to fall on us. That entire time,
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I thought not of the apartment we were going to lose, but of the
destruction of our community, of 20 years’ work gone in 18 min-
utes.

The theme of my remarks is uncertainty. I never doubted that
we would return. After the city recertified our building, I realized
the question was not whether, but how. Because as you know, it
is the city’s job to certify for structural integrity, not for environ-
mental safety.

We then began a great education process which has made down-
town residents experts in products and services we never knew ex-
isted—FEMA, HEPA, OSHA. We all learned fairly quickly which
were the best cleaning companies and testing companies, but what
no one to this day can agree on is what clean means and how to
measure it. It took eight guys in white suits and respirators 5 days
to clean my apartment. But is it clean? Nobody tells you what to
keep and what to toss.

In October, I attended a panel discussion at Cooper Union fea-
turing leaders in the field of pediatric environmental health. I
didn’t even know this was a field. It included some of the doctors
who are testifying here today. There were six doctors, they have
seven opinions and they ranged from throw it in the washing ma-
chine to get out of town and don’t look back.

So the question for us is, what’s in the stuff? Every day, the air
smelled different and the winds blew a different course. We made
our own rules divined from press reports, from high school science
as we remembered it, from the advice of friends of neighbors. One
scientist friend who lives two blocks from Ground Zero measured
the asbestos and lead levels in his apartment and declared it safe
for his family. They went back after 3 weeks. The managing agent
of his building, however, reported high levels of those substances
in the building’s public areas. So the question is, how to interpret
the facts.

In the end, 248 stuffed animals, 8 handmade baby quilts, 5 mat-
tresses, a trousseau’s worth of sheets and towels, all the food in my
kitchen and 13 leaf and lawn bags of toys went into our trash. We
didn’t throw away our books, our drapes, our upholstered furniture
or our clothes, although it did cost $16,000 to dry clean them. We
washed the walls, but we didn’t repaint them. Some people we
know repainted, but they kept their mattresses. Some people kept
their stuffed animals, but they threw away their furniture. Some
people kept what they just couldn’t bear to lose and got rid of ev-
erything else.

Now, we haven’t decided what to do about our floors. We can’t
decide, if we strip, sand and reseal them, will the asbestos, fiber-
glass, concrete, human remains, because we know there are body
parts pulverized throughout our apartment, heavy metals, and
these vague particulates, will they be contained or will they just be
released into the indoor air? I should say, I'm going to submit for
the record a January 11th memo I've just received from Cate Jen-
kins of the EPA. When you read this, I want to go home and I want
to take all my furniture and just put it out on the street. So I'll
let you decide.

Senator LIEBERMAN. We'll include it in the record.

Without objection, so ordered.
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Ms. BERGER. Thank you, Senator.

Indoor air is a tough issue. In our building, we have a very
primitive central air system. It circulates the air from apartment
to apartment. Some people hired professional cleaners. Others did
it themselves, and a few locked the door and just didn’t come back.
So after the guys in suits left our apartment, we sealed our win-
dows, we filtered our vents, we bought six triple-HEPA filtered air
purifiers, which we run 24 hours a day. My extremely clean air is
working its way through the building, as is the air of my neighbors
who didn’t do that. Now, this is also true for outdoor air.

Our building, all the systems in public spaces have been profes-
sionally cleaned following the city DEP guidelines. We are sur-
rounded by buildings that have either not been cleaned or have
been cleaned very summarily. Now, we live on the 11th floor. So
we see the poor porters in the commercial buildings around us sent
up on the roof by management with push brooms. I'm going to
show you what it looks like. These pictures were taken from my
neighbor’s window last week. That’s not snow. That’s stuff. That’s
coming through our windows. I will submit these to you as well.

Senator LIEBERMAN. Without objection, so ordered.

Ms. BERGER. Now, in our case, much of this debate has been aca-
demic. We decided that with two young children, it would be very
foolish to return to our homes until the fire went out. Now, we
were urged to return to normal. Every time that we thought we
were being a little crazy and should go back, there would be a new
report of asbestos, of heavy metal and other readings in the warm
zone. We were told, well, you live in the financial zone. Except our
building’s front door is 16 feet from the fence of the warm zone.

Now, that was not easy. We’ve been home for 3 weeks. We're all
happier, but we don’t know if we are safe. Now, this is what my
5-year-old asked me to tell you. She said, tell them please that we
lived in three places in 4 months and that it was very, very hard.
So we’re back home. We've opened our windows, but we’re not
going to the park. Some of our neighbors have HEPA window
screens, some have their windows duct taped, others have put their
apartments on the market. We don’t know what the right thing to
do is. Ours is a culture that’s based on authority, but there has
been none.

We would do whatever we needed to do if only we knew what
that was. I have to say in this regard, the failure of the Federal
regulators to recognize that this is a residential community and to
think that OSHA standards apply is just an outrage. I mean, we
could smell it, computers, fluorescent bulbs, copiers, electrolytic
fluids, bodies. Let me tell you, everyone downtown knows that we
are the baseline of the 30-year study on what happens when worlds
collide. As a parent, that is the most frightening experience and re-
sponsibility I have ever faced.

What I find ironic in all this is that the only authority I have
found with respect to cleaning up the mess is William James, who
was the father of pragmatism. Pragmatism is arguably the only
American contribution to world philosophy, so I guess it makes
sense that when we’re feeling very American, we’re turning to him.
Now, as you know, Senator Lieberman, he was a Harvard man, so
I'm sorry to quote him. But as he said in a lecture he gave right
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here in New York City in 1907, “We have to live today by what
truth we can get today, and be ready tomorrow to call it falsehood.”
I first read that when I was 19 years old in college, and I thought
it was pretty cynical. But now, as a 41-year-old mother of two,
while I'm horrified by the implications for my children’s future, I
know it is the only way we can live.

James also said, “Truth is an affair of leading.” Now, this is your
charge. On behalf of the almost 30,000 people who live here, I com-
mend you for following it and I urge you not to let go.

Senator LIEBERMAN. Thanks very much for a very important and
eloquent statement. Thanks very much, and I think I can speak for
Senator Clinton when I say we accept the charge. That was a very
important and poignant statement.

Dr. Kelly, welcome and thanks for your testimony.

STATEMENT OF KERRY J. KELLY, M.D., CHIEF MEDICAL
OFFICER, NEW YORK CITY FIRE DEPARTMENT

Dr. KELLY. Good morning, and thank you for inviting me to ap-
pear before the subcommittee.

I am the chief medical officer of the New York City Fire Depart-
ment. I responded to the World Trade Center on September 11th
and participated in the rescue and recovery efforts that thousands
of our members undertook on that day and on the days to come.
The recovery effort still continues now, engaging our members in
recovery of both civilians and uniformed members, 7 days a week,
24 hours a day.

The FDNY response to the World Trade Center event placed our
members in the epicenter within moments of the first plane hitting
the north tower. Members from emergency squads, rescue compa-
nies, engines, ladders and medical teams from across the city re-
sponded to the call. Firefighters about to end their daily tour of
duty stayed on. Off duty firefighters commandeered vehicles. Retir-
ees and members on sick leave found their way to the scene.

Within a matter of moments, these rescuers became victims, sol-
diers in the worst terrorist attack on our Nation’s soil. Three hun-
dred forty-three members lost their lives that day. Over 200 mem-
bers were seen in emergency rooms for physical trauma. Many
members required hospitalization and surgical intervention for sig-
nificant orthopedic injuries. The rescue and recovery effort involved
thousands of members following a job-wide recall during the first
few days of operation.

In the initial moments and hours after the collapses, firefighters
and emergency workers continued to work without pause in the
desperate search for survivors. The air was full of thick debris and
dense dust clouds, with visibility so bad that one could not see peo-
ple more than 3 feet ahead. With the collapse of the towers, and
avalanche of acrid debris, metallic meteors and a shower of gray
dust descended on the survivors, blanketing the new wave of res-
cuers as they rushed in to assist. It seemed as though day had
turned into night, but still our members continued searching for
survivors in the surreal, black blizzard of debris. Fine dust coated
every crevice, making features indiscernible.

Dust, debris and particulate matter choked breath and irritated
the eyes. Due to the vast numbers of FDNY personnel at the scene,
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respirators were not available for all members working at the site.
Many also found it more difficult to operate while wearing res-
pirators, and many chose to carry on their search for survivors un-
protected. Members ignored or fought against symptoms. Many did
not sleep for days, pushing themselves to continue the search for
survivors.

In the immediate aftermath of the collapse, as the rescue work
continued, many members complained of eye irrigation, as well as,
cough and congestion. As the air quality improved, eye irritation
symptoms improved. Cough complaints continued. Pulmicort inhal-
ers and inhaled steroid was offered to offset the allergic cough
symptoms.

Concerns for the physical and mental health of members were
raised by FDNY medical staff in those first few hours and days.
Due to the cough symptoms that members exhibited, questions
were also raised about exposure levels that were present at the
scene. It was, and is still unclear what exposures members might
have been experiencing following the fall of two 110-story towers
combined with the combustion of two planes and jet fuel.

Within a week of the tragedy, the Fire Department’s Bureau of
Health Services began preparing for an unparalleled medical moni-
toring procedure for all members exposed at the site. BHS
partnered with National Institute for Occupational Safety and
Health and the U.S. Centers for Disease Control and Prevention on
this project. We are very grateful for the funding we received from
the CDC to conduct this initial analysis of our members. From Oc-
tober 6 through 12, an initial sampling of 400 exposed members
were given comprehensive medical evaluations.

BHS, NIOSH and CDC were satisfied with the logistics and im-
plementation of the medical evaluation, and BHS immediately
began the vast project of testing the remaining members. We
worked 7 days a week, with three shifts a day, and were able to
see approximately 180 members per day. From October 31 until
January 31, the medical monitoring of all personnel who responded
to the World Trade Center was undertaken. Almost 10,000 fire-
fighters and 800 EMS personnel have now been evaluated. I am
proud to say that our initial medical evaluation of all the members
who responded to the World Trade Center is now complete.

Medical monitoring consisted of ECGs, pulmonary function tests,
chest x-rays, hearing evaluations, and blood testing consisting of
CBCs, chemistries, liver functions, lipid profiles, lead, beryllium,
PCBs and urine mercury and urinalysis testing. In addition, test-
ing of dioxins and hydrocarbons was done at the CDC lab on the
initial group of 400. Blood from all remaining members was
banked, to be tested at a later time if the need arose. Although
some of these tests are part of a routine medical exam, other more
specialized tests were conducted due to environmental concerns.

At the time of the medical monitoring, members also completed
a computerized survey regarding their physical complaints to assist
the Department in tracking the symptoms that members are expe-
riencing. BHS has compiled a very complete record of each of our
members from prior annual exams to use as a baseline for compari-
son.
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Since the testing was completed less than 2 weeks ago, the com-
plete results from this computer survey are still being tallied. Pre-
liminary blood tests have not indicated any significantly elevated
levels of toxic metals or abnormal chemistries or blood counts. At
the time of completing the computer survey, 25 percent of our
members reported cough and shortness of breath on exertion. The
pulmonary function tests taken during the medical evaluation have
shown a decline that matches this complaint. In most cases, this
change has not affected overall functional capacity. Some members
remain “off the line” with active symptoms, while others have re-
turned to work.

Our current medical leave rate is a reflection of both the rise in
respiratory symptoms and post-traumatic stress. There has been a
twofold increase in both respiratory problems and stress-related
problems in the last 5 months. It remains to be seen how members
will recover from this event.

However, in order to measure recovery, we must continue to
monitor all of the members who responded to the World Trade Cen-
ter event. We are grateful to have received funding from CDC for
one additional medical examination per member in the future. We
remain concerned about the potential health problems in our mem-
bers. We are also concerned about longitudinal followup with our
members. Those who become ill, or experience a trauma of this
level in their working life, may choose to retire from this job when
they can no longer withstand the rigors of this work. We want to
ensure that our members continue to receive monitoring in the fu-
ture, whether or not they retire from the Department.

For this reason, the Fire Department’s Bureau of Health Services
is now actively seeking funding for this project. We must affirm our
commitment to the members of our Department who gave so much
to this city and to this country, and who have inspired people
around the world with their courage and determination. We owe it
to them continue to monitor the effects that their exposure on Sep-
tember 11th may have on their future.

Bureau of Health Services has the pre- and post-World Trade
Center records, the expertise and the logistical set-up to conduct an
unprecedented and thorough investigation of the effects of the ex-
posure our members experienced on that terrible day. Let us not
forget that more of our members experienced a far greater level of
exposure than any other group in this city. As far as I know, there
are no hard and fast answers to the potential effects of exposures.
Many unknowns remain. That is why it is critical that we continue
our monitoring.

The events of September 11th were catastrophic. In a matter of
moments, our members became participants in a battlefield. The
FDNY response was outstanding when we review the numbers of
civilians saved and we measure the heroic efforts of so many indi-
viduals. Our losses are deeply felt with the deaths of members from
every rank and every branch of our service. Our memories are
filled with the experiences of that day and the many days that fol-
lowed. Both physically and emotionally, we have been challenged
by this event.
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As we rebuild our Department, we must also restate our commit-
ment to our members who worked so hard to save others. I am sure
we can all agree it is no less than they deserve.

Thank you for your time.

Senator LIEBERMAN. Thanks, Dr. Kelly. Thanks for those very
important results, and also for your eloquence.

Dr. Thurston.

STATEMENT OF GEORGE D. THURSTON, ScD., ASSOCIATE PRO-
FESSOR OF ENVIRONMENTAL MEDICINE, NEW YORK UNI-
VERSITY MEDICAL SCHOOL, NELSON INSTITUTE OF ENVI-
RONMENTAL MEDICINE

Dr. THURSTON. Good morning. Thank you for this opportunity to
share our scientific results in your process of investigating the
World Trade Center disaster.

On September 12, my research center at the NYU School of Med-
icine received an urgent request from the Office of the Director of
the NIEHS, the National Institutes of Health Sciences, one of the
National Institutes of Health, to respond to the environmental im-
pacts of the attack of September 11th by doing whatever we could
to monitor the air pollution that was resulting from the disaster’s
dust and fires. That evening, we sent a research team into the
World Trade Center disaster zone to collect numerous samples of
the dust from locations surrounding Ground Zero. The red dots on
this figure display the points at which they were able to gather
samples of the World Trade Center dust for us to analyze.

Our NYU Medical School research team also set up an ambient
outdoor air monitoring station at the NYU Downtown Hospital at
Beekman Street, just five blocks to the east-northeast of Ground
Zero. It’s also noted on the figure. We sampled for various types of
particle air pollution from Friday, September 14th until the end of
2001. Although our work is far from complete, we have weighed
these samples to determine the outdoor particulate mass concentra-
tions, as well as analyzed the ambient air pollution samples and
the World Trade Center dust for their constituents.

Therefore, our sampling data, and my testimony today, applies to
the general public living and working in the vicinity of the disaster,
rather than to the rescue workers exposed at Ground Zero.

As shown in the next figure, our analyses of the World Trade
Center dust samples revealed that some 99 percent of the dust was
as particles too large to be penetrate deeply into the lung, being
largely caught in the nose, mouth and throat when inhaled. This
large dust, however, contained approximately one-third fiberglass,
with much of the remainder as alkaline cement dust. This large
dust therefore was quite caustic and had the high pH that Con-
gressman Nadler was discussing. Therefore, it’s caustic and irri-
tating to the eyes, nose and throat, consistent with the now infa-
mous “World Trade Center cough” that nearby residents reported.

Only trace amounts of asbestos were found in our samples. The
less than 1 percent that was as PM,s, or the particles that would
reach deepest in the lung, was found to have a neutral pH, with
no detectable asbestos or fiberglass. I think that’s an important dis-
tinction from the results that were, I gather, discussed. I didn’t
read the article. If you just looked at these dust particles as an ag-
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gregate, it’s dominated by the large particles, and those are very
caustic.

What we did was, we re-aerosolized the dust and we analyzed it
by size fraction, which is a very important distinction. Because it’s
the fine particles that would get deep in your lung. Those were not
caustic, those were not alkaline like the large dust that would be
in your eyes, your nose, your throat, and therefore would give you
symptoms but not get deeply into your lungs, which is a relief.

Thus, while our analyses are consistent with the Government’s
conclusion that the World Trade Center dust is not likely to have
short- or long-term serious health impacts from the fine particles
on otherwise healthy local residents, we found that it is very irri-
tating and capable of causing the symptoms reported by many resi-
dents. I would also note that we also sampled in November one in-
door residence near the World Trade Center. We found very similar
results of those particles inside the home as what we found outside,
where the majority of the particles were in these very large size
fraction that would be caught in the eyes, nose and throat.

Our sampling of the outdoor air pollution at NYU Downtown
Hospital, and let me go to the next figure there, showed that air
pollution levels were very high in the first weeks following the at-
tack, especially at night, but then diminished as the fires were
brought under control. By October, soot levels in the downtown
area were generally similar to those that we measured at the NYU
Medical School in midtown, First Avenue and 26th Street. We were
also monitoring at another location up toward midtown. Although
levels occasionally climbed in downtown on clear, calm nights
throughout the fall. This is pointed out in this figure, you can see
that the black line is the 24-hour average that the EPA might re-
port and measure. Then we had day time and night time samples.
Each evening, the levels are higher and lower in the day time. So
when the winds diminished at night, the pollution levels would
buildup.

Overall, our independent air pollution sampling results were
largely consistent with the data reported by the EPA. In particular,
although short-term peaks in PM; s particulate matter air pollution
for a few hours did occur at night, the 24-hour averages were of
PM_,s were within the legal standards set by the U.S. air quality
laws.

Despite the fact that individual pollutants in the community
were apparently at safe levels for otherwise healthy persons in the
general population, it is impossible to know what potential inter-
active effects might have occurred among the various pollutants,
even at these low levels. Ultimately, only epidemiological followup
studies of possible effects among especially susceptible individuals
will provide a fuller determination of the issue of possible health
effects from the various pollutants in the World Trade Center
plume.

Finally, I feel strongly that we must make sure to learn all the
lessons that we can from this horrible catastrophe regarding the
communication of risk to the public in such emergency situations.
Something like what happened to New York City on September
11th could, unfortunately happen again, and we must be prepared.
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It is an understatement to say that the public is skeptical of Gov-
ernment pronouncements of safety in such situations.

In this case, I feel that the EPA was too quick to declare the air
“safe” and did not well enough define what was meant by that
term. Although the fine particle pollution was not of a level that
would make otherwise healthy people very sick, the dust was caus-
tic and irritating, causing many to have severe and upsetting
symptoms, including eye, nose, and throat irritation. This caused
people to further doubt governmental pronouncements of safety,
even after more complete data were available confirming the EPA
position.

As a result, the press turned to the academic research commu-
nity of New York City to fill the void. It has been my duty and
honor to play a role in the academic effort to answer the environ-
mental questions that New Yorkers had, and still have. But we
must improve the current situation. While we cannot create gov-
ernmental trust where there is none, I believe that we should draw
upon what happened in New York City to help the Nation better
cope with such situations in the future.

The Government should designate a suite of environmental pa-
rameters to be measured in such situations, and designate the ap-
propriate health standards for best comparisons in such short-term
exposure situations. There was a lot of confusion, especially in the
press, citing which standards to compare. They would get hold of
data, and they would compare it to a standard, and it would be an
inappropriate standard, then it would lead to false or, inaccurate,
let’s say, conclusions from the data. So you really have to know
what you’re comparing things to. I think there was a lot of mis-
understanding about how to interpret the data that was collected
and reported in the press.

Moreover, I recommend that we create a mechanism by which
blue ribbon panels of the leading independent experts in the
United States are formed in advance, perhaps by the National
Academy of Sciences, to be on standby in case, God forbid, such an
emergency happens again. If this is done, there would then be an
independent expert panel ready to be assembled, briefed, and to
then give their quick-turnaround assessment of the public’s envi-
ronmental risks, and of the appropriate actions that are needed to
protect public health. Without such new mechanisms, I fear that
any future such disasters may be accompanied by the same unfor-
tunate confusion, doubts, and distrust. Let us act now to help pre-
clude this risk communication problem from happening in the fu-
ture.

Thank you for the opportunity to testify on this important issue.

Senator LIEBERMAN. Thank you, Dr. Thurston, for some very con-
structive recommendations. It kind of reminds me what we went
through in the Capitol when the anthrax was discovered in Senator
Daschle’s office. There were some very quick reassurances which
turned out not as time went on to be justified. It’s a lesson for all
of us which is, sometimes when you’re not certain, the best thing
to say is nothing. Then when you have some more information, to
say what the information leads you to say.

So I look forward to coming back in the question and answer and
asking you more about that.



23

Our final witness on this panel is Eric Goldstein of the National
Resources Defense Council. Thanks for being here.

STATEMENT OF ERIC A. GOLDSTEIN, NEW YORK URBAN PRO-
GRAM DIRECTOR, NATURAL RESOURCES DEFENSE COUNCIL

Mr. GOLDSTEIN. Thank you, Chairman Lieberman, Senator Clin-
ton. It’s an honor to appear before both of you, and we appreciate
your holding these hearings and all your good work on the environ-
ment and for New York in general.

My name is Eric Goldstein and I am the New York program di-
rector at the Natural Resources Defense Council. First, let me ex-
press the condolences of NRDC on behalf of all of my colleagues to
all of those who lost loved ones in all of the terrorist attacks on
September 11th.

In the aftermath of the September 11th tragedy, my colleagues
Megan Nordgren, Mark Izeman and I began pulling together a 1-
year report and analysis of the environmental impacts of the World
Trade Center disaster and the Government response to those
events. We are releasing a preliminary version of that report on
Wednesday, and hope that you will be able to incorporate the en-
tire document into the record of this hearing. I'll try to quickly
make three points and several recommendations.

First, the September 11th attacks, in addition to the horrific loss
of human lives and the huge economic dislocations, constituted an
unprecedented assault, as we all know, on Lower Manhattan’s en-
vironment. The collapse of the 110-story towers, two of them, the
conflagration of vast amounts of toxic materials, the forced dis-
tribution of debris and dust throughout portions of Lower Manhat-
tan, the long-burning fires at Ground Zero all combined to create
unquestionably the single largest air pollution episode in the his-
tory of New York City and probably urban America.

NRDC’s report estimates that at least 10,000 New Yorkers suf-
fered short-term respiratory or other pollution-related impacts from
the Trade Center’s collapse and subsequent fires. Thousands of
apartments and offices in the immediate vicinity of Ground Zero re-
ceived significant loadings of polluted dust. As Congressman Nad-
ler forcefully noted, there is of course much that we still do not
know about the air quality impacts of the September 11th attacks.
That’s why the health studies that are now being undertaken by
Dr. Landrigan at Mount Sinai, Dr. Carerra at Columbia, Dr. Thur-
ston at NYU, Dr. Kelly at the Fire Department and others are so
important. That’s why continuing monitoring and assessment is so
urgent.

Based upon the incomplete data that is now available, here’s
what we can say. In general, outdoor air quality in Lower Manhat-
tan today is approaching or similar to levels in the area prior to
September 11th, with some exceptions. Some portions of the
Ground Zero work pile, of course, and localized hot spots, such as
areas with heavy concentrations of diesel buses and diesel equip-
ment, and at times, areas where Trade Center debris is being re-
moved or transferred to barges.

The most worrisome air pollution problem facing Lower Manhat-
tan today, in addition, of course, to the worker safety concerns, now
involves indoor pollution threats in some residences and offices
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that were engulfed with thick layers of contaminated dust and
whose buildings were not properly cleaned. These are pollution
challenges that remain. They are pollution challenges, including
getting the best available filtration devices for Stuyvesant and
some of the schools there that are manageable and solvable. But
they exist, and they shouldn’t be swept under the rug.

In many ways, the response of Government agencies and their
employees to the Trade Center attacks was heroic and a testament
to the merits of public service, which is too often undervalued. We
recognize the environmental and health agency staff who per-
formed many tasks with distinction. EPA personnel, for example,
undertook numerous assignments including the removal of haz-
ardous waste from the Ground Zero site, the deployment of HEPA
vacuuming trucks and the establishment of sophisticated air qual-
ity monitoring and testing facilities. But there were some Olympic-
sized problems as well, and I want to briefly highlight them.

No. 1, overlapping jurisdiction among at least nine city, State,
and Federal agencies. This was a problem. This meant no single
agency was in overall charge of the environmental response to the
September 11th attacks. It meant that no agency took the lead in
ensuring environmental safety for those working at Ground Zero.
It meant that no agency took affirmative charge of the environ-
mental cleanup and inspection of environmental conditions prior to
re-occupancy of residences and offices in the vicinity of Ground
Zero. Many of these problems, NRDC believes, resulted from short-
comings of the Giuliani administration, which handled so many
other aspects of the September 11th response magnificently and
which was in tight, overall command of the entire rescue, recovery
and cleanup effort. The low profile of the city’s Department of Envi-
ronmental Protection, which has 6,000 employees and wide-ranging
authority under the New York City charter to respond to environ-
mental emergencies, lends support to the growing belief the depart-
ment does not rise to the challenges posed by the September 11th
attacks.

No. 2, a major problem involved communicating environmental
health data to the public. As Ms. Berger has stated so compellingly,
there appeared to be no coordinated strategy for conveying such in-
formation to concerned citizens. There were no regular briefings of
Government leaders of environmental or health agencies. There
was no one place for citizens to turn to get environmental guidance
and advice. Test data was not often promptly released.

Government statements on air quality, at least as the public un-
derstood them, stressed the good news and de-emphasized issues
that might raise further concerns. By focusing almost exclusively
on long-term risks in their public statements, Government officials
omitted warnings regarding short-term health effects, particularly
to Ground Zero workers and other sensitive sub-groups. For at
least a small portion of those who suffered from short-term im-
pacts, there could well be long-term consequences.

Admittedly, the Government agencies had a very difficult assign-
ment here, and were responding not to an industrial accident but
an act of war. Nevertheless, as a result of shortcomings on the com-
munications front, a troubling credibility gap on environmental
health issues emerged.
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No. 3, difficulty has been environmental safety shortcomings at
the Ground Zero site itself. While rescue, recovery and site cleanup
operations have made remarkable progress with some heroic ac-
tions, the environmental health issues that were handled at
Ground Zero represent a glaring exception to that overall record of
accomplishment. A prime example has been the failure to require
Ground Zero workers to wear appropriate respirators. The OSHA
representatives who seemed to argue that they were only at
Ground Zero in an advisory capacity, and did not or could not insist
gpon the wearing of respirators certainly have some explaining to

0.

Among other onsite safety problems of significance were undue
delays in establishing worker safety training procedures. It’s one
thing in the first day or couple of days after, but it’s another thing
when those procedures haven’t gotten underway weeks and months
after the tragic events of September 11th.

A final shortcoming in the Government’s environmental response
involves problems assisting Lower Manhattan residents in environ-
mental safety and cleanup issues. As previously stated, in addition
to the communications gaps, agencies failed to prepare and provide
complete and proper cleanup protocols for many Manhattan resi-
dents, they failed to inspect even the most heavily contaminated
buildings for environmental safety, prior to reentry. No agency took
overall responsibility for supervising the environmental cleanup
and safe re-occupancy of these apartments. It was left, for the most
part, to residents and building managers to sort these complex
challenges out for themselves.

No. 4, as to recommendations. We support Senator Clinton’s five-
point program, of course, including S. 1621, and the Health Reg-
istry funding. We urge that you encourage EPA and the New York
City Department of Environmental Protection and whatever other
agencies they together feel are appropriate to create an Air Pollu-
tion Assistance Center located in the Ground Zero vicinity, fully
staffed to answer and respond to residents’ questions and provide
one-stop shopping to address the air quality and health aspects of
this tragedy. Also, those two agencies, U.S. EPA and the New York
City Department of Environmental Protection and others create a
joint task force that will promptly begin door-to-door visits and in-
spections of individual buildings, to verify environmental condi-
tions, at least in the immediate ring of buildings within a 10-block
radius of Ground Zero.

Second, we urge that you prod the Occupational Safety and
Health Administration and relevant New York city officials to com-
mence without further delay enforcement of environmental safety
rules at the Ground Zero work site. Third, as we mentioned and
you mentioned before, we urge you to assist medical institutions,
such as those mentioned before, in securing the funds they need for
these critical public health studies, and to help obtain funds for a
full health registry of all Lower Manhattan residents and workers.

Finally, we urge you to convene a second hearing and otherwise
find ways of address the question of whether the Federal Clean Air
Act pollution standards and pollution monitoring requirements
need revision in the wake of the lessons that we’ve learned from
the September 11th tragedy. Ultimately, if there were no violations
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of Federal air quality standards from this event, the Federal and
State air quality standards certainly need to be re-examined.

Thank you very much for inviting us to testify, and we definitely
appreciate your interest in this issue.

Senator LIEBERMAN. Thanks, Mr. Goldstein. We have become ac-
customed, obviously, to saying what happened on September 11th
was unprecedented in our history, that we never have been at-
tacked that way. You said something in your testimony that may
surprise some people, but it’s important to the specific focus of this
committee, that what resulted, and I quote you, was unquestion-
ably the single largest air pollution episode in the history of New
York City. That cries out for our attention at all levels of Govern-
ment now.

Let me begin with a few questions and then I'll yield to Senator
Clinton.

Dr. Thurston, you stated that only followup epidemiological stud-
ies will truly reveal the cumulative effects any of the pollutants
had or will have had on people in the area who are exposed, par-
ticularly sensitive sub-populations, such as children. That struck
me as remarkably consistent with what Ms. Berger said when she
said that she knows that she’s now part of a 30-year baseline study
by the fact that she lives in this area.

I wanted to ask you how you would advise residents to evaluate
the risks from the pollutants, given the uncertainty. In some sense
your testimony has been reassuring, based on your studies. In
other senses, it obviously, I would guess, and I'll give her a chance
to say, leaves Ms. Berger and other residents with questions about
the future.

Mr. THURSTON. Right. Well, first let me say that I think there’s
only so far we can go by looking at the pollution levels and trying
to interpret them. I think that’s the first cut that we’ve done. We've
looked at it, and we’re not through with it yet, but looking at the
pollution levels, the various pollutants, analyzing them, and trying
to figure out what the potential for health effects are.

But the serious complications of this of course is that we’ve got
a mixture of pollutants that are different from what we normally
experience. We do normally experience quite a bit of pollution in
big cities like New York, Los Angeles and London, so that the epi-
demiologic studies I think are necessary if we're going to get to the
ultimate bottom line, is did it affect people’s health. I think ini-
tially as you look across the pollutants, and we’re not done yet, but
it does appear that looking at them individually, that in the gen-
eral public that the health risk is not significantly high.

Now, of course, the Ground Zero workers, rescue workers and
people like that, there’s a different exposure and evaluation that
has to go on. But then when you start considering the fact that
there was this mixture that’s not like other pollutants, we really
can’t go back to previous studies to evaluate what the health im-
pacts are. We were saying that the air quality standards aren’t
adequate for assessing these. Well, the way that air quality stand-
ards work is, you look at past history and you have to use studies
that are published, and then you say, well, OK, in those situations
we saw effects, so we’ll set the standard.
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We have nothing to look back to try and set those limits. So I
think that’s going to make it much more challenging.

Now, in terms of advice to people, I think that it really is going
to be on an individual level. In other words, otherwise healthy peo-
ple are probably going to have very little concern. But then if you
have a pre-existing condition, a pre-existing disease, young chil-
dren, for example, spend a lot more time crawling around on the
floor, such that if an apartment wasn’t fully cleaned and there’s
still lead, there are elevated levels of lead in the dust. Although
levels we’ve found would be acceptable to be in a playground under
EPA limits, but not acceptable to being on the floor in a home.
There’s a higher level, because children are crawling, you have very
young infants that are crawling around and then they’ll put their
fingers in their mouth and they’ll get a higher exposure.

So it’s very difficult, of course, you can’t give across the board ad-
vice here. I think that it’s going to be very individual and it’s going
to depend on what the pre-condition is of the person and whether
it’s a pregnant woman or not. That makes a big difference.

So those are the kinds of things that have to be considered in de-
ciding what action to take. So it’s going to be pretty individual,
there’s no broad, across the board advice, I think, that’s going to
serve everyone.

Senator LIEBERMAN. So what do you say to Ms. Berger? Should
she be, for instance, taking her children regularly to a doctor to ex-
amine them for possible effects from air quality?

Mr. THURSTON. Well, I don’t know the situation of the exposures
and things, so it’s very difficult to evaluate that. I know that when
I came down in November to speak to the parents at Stuyvesant
High School, at that point I told them that I would be more than
glad to have my daughter go to that school because of the excellent
education she would get. I felt comfortable that the pollution levels
for a healthy child like mine would be appropriate, it would be fine,
she wouldn’t have a problem.

Now, if she had severe asthma, then maybe I would have had a
somewhat different decision. So it’s very difficult for me to give ad-
vice without knowing the situation.

Senator LIEBERMAN. Let me ask Ms. Berger whether you are at
all reassured by what Dr. Thurston or Mr. Goldstein has said this
morning.

Ms. BERGER. I'm not particularly reassured by what Dr. Thur-
ston says. I mean, I read before some of his findings.

I don’t think the issue is a global one. I don’t think anybody be-
lieves there can be a certain answer. I think that’s actually the his-
tory of asbestos, that this long-term exposure and it’s after the fact,
as he said, looking at the studies.

But what we don’t know is how to clean appropriately. You've
just said, if you clean appropriately, you should be fine. Well, I've
done almost everything that’s been suggested. Every time I turn
around, there’s something else, there’s something that I've not
done. That’s really the issue. I mean, the basis of the Kay Jenkins
report is that in certain homes they tested in Tribeca, the asbestos
levels are 22 times what they are in Libby, MT, which is a Super-
fund cleanup site.
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Now, you’re right, I have no idea how to evaluate that. But I'm
not a scientist. So what does that mean for me? She says that the
reason why the numbers are so off is that the testing procedures
are incorrect. There’s a huge debate, again, I'm sure you know it,
about the size particle.

So I guess what I found so wonderful about your five point plan
and the way I would expand upon it is what are the testing proce-
dures, why aren’t the Federal regulators coming in, setting the
standards, why aren’t they doing the testing. Then, of course, there
are the financial issues, which is, what’s the cost of abatement on
an individual level and who bears it.

Senator LIEBERMAN. Very strong points. Dr. Kelly, let me ask
you a few questions. I gather from your testimony that in the stud-
ies you've done and the work you’ve done with the firefighters in-
volved here that there’s no evidence of increased metallic or other
toxins in their blood, but that there is, basically 25 percent, or a
quarter of those firefighters surveyed not only have respiratory
concerns but in fact your studies and tests of them show that they
have respiratory problems. Have I heard that correctly?

Dr. KELLY. Yes, that’s true. Our computer survey with the symp-
toms, the results from the initial 400. We are still tallying the com-
puter survey for the remaining 10,000. But that’s approximately 25
percent.

We've certainly seen a number of people who have been ill, un-
able to work due to respiratory symptoms. With treatment, some
have been able to go back. Others have not. I know you mentioned
that some of the people who are most at risk are people who have
underlying respiratory problems. But in the case of our firefighters,
these are people who are in good health. These are people who
have excellent pulmonary function tests. We have baseline studies
to show that.

This group is even more disheartened, because this is a group
that is normally very athletic, physically active. To suddenly not be
able to breathe or have symptoms and perhaps face the loss of a
career that they’ve loved is very upsetting to them.

Senator LIEBERMAN. Is there any indication in your studies about
unique characteristics to the 25 percent who are showing res-
piratory problems? In other words, did it have anything to do with
where they were on the site or what they were doing or when they
were on it?

Dr. KELLY. We're still analyzing that as part of our survey. We
are asking what days they were working, what kinds of activity
they were engaged in. That will take continuing studies. That’s
what we plan on doing over the next month or several months.

Senator LIEBERMAN. I was pleased, incidentally, that CDC, which
is obviously a Federal Agency, is supporting some of the work
you're doing. I hope they or some other Federal agencies will con-
tinue to support it. Because this is very important work to be done.

Do you know if there are any studies going on of the health of
firefighters or other emergency workers who came in from outside
of New York?

Dr. KeLLY. I don’t know the answer to that.

Senator LIEBERMAN. A final question. Your testimony and other
material that I've read indicates that not only were there not
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enough respirators available at the site, but also that the equip-
ment the fire department had was too bulky and that firefighters
couldn’t use it for extended periods of time. Am I correct in that
understanding, and if so, is the fire department looking for lighter
weight breathing equipment for the firefighters now?

Dr. KeELLY. They will be continuing efforts to see what equipment
we can adapt or use for these situations. The P100 mask or res-
pirator is excellent for both vapor and for particulate matter. That
was not as widely available at the scene, though, in the initial few
days. Again, this was a war zone. The initial several days, the con-
trol of that site and that environment was not easily done. The
overall response of our members was phenomenal, and people re-
sponded without really any equipment just to be there and see
what they could do to help. Their efforts were really looking for
people, finding people, not even thinking of protecting themselves.

Senator LIEBERMAN. So some, I presume, just didn’t put the res-
pirators on because they were so focused on exactly what you said,
the search for survivors?

Dr. KeLLY. The availability of those respirators was not there, at
least certainly the first few days.

Senator LIEBERMAN. Is that because they were not available in
the department generally, or there were too few, or just that they
didn’t get to the site on time?

Dr. KELLY. Again, we lost, had crushed over 70 some rigs. Those
are the rigs that normally would hold the backup equipment. The
mass service units, which are the units that come to bring addi-
tional equipment, were lost. We had tremendous losses of equip-
ment and manpower that day.

Senator LIEBERMAN. Thanks. Senator Clinton.

Senator CLINTON. Thank you, and I want to thank the panel. 1
particularly appreciate all of the recommendations that you’ve
given us for future actions. I just want to ask a brief question of
each of you.

Liz, you just made a point about the cost of abatement. You have
done everything you know to do, and you've done it to the highest
possible level, trying to make your living situation as safe as you
can. Did insurance cover any of that for you?

Ms. BERGER. I have to say, the insurance companies, in my expe-
rience and the experience of my neighbors in general, have been
pretty good. The problem is that most people are under-insured,
myself included. Most of what we’re talking about comes under per-
sonal property damage. There was not a lot of structural damage.

We're maxed out. The Federal agencies have been useless. I went
through the FEMA process, I went through the SBA process. I kind
of enjoyed being told by the SBA that I couldn’t have a loan be-
cause I didn’t have enough debt. Well, maybe now I will.

Senator LIEBERMAN. Yes, your Federal Government qualifies for
a loan on that basis.

[Laughter.]

Ms. BERGER. It was just unbelievable. So in this case, I mean,
I can say for me it’s not a question of money. I will do whatever
I need to do. For many people, it is, though. A lot of people who
didn’t have renter’s insurance, there were people whose windows
were open and so who had even greater property damage. But to
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look at some of the reports that essentially say, anything porous
goes out the door, it’s tough.

Senator CLINTON. Well, I am concerned because right now we are
facing decreasing insurance available for any purpose with respect
to terrorist attacks, and in particular here in New York. So what
was available on September 10th may no longer be available.
That’s a double whammy.

The other thing I just don’t understand is, I've been talking to
the agencies and being quite agitated about this for months, is that
with all the money that came in, why helping owners and renters
clean up their living space was not on the list, is something I don’t
understand. If the law needs to be changed, if SBA or FEMA or
any other agency needs to be empowered to try to help, I think we
have to look at that as well. Because it’s just not been appropriate
the way that there’s been no help on these issues.

Ms. BERGER. Senator, if I could just add one more thing. We've
now increased our personal property insurance but our building,
which is a co-op, has the misfortune of having its insurance come
due in the first few months after this. We had a very difficult time
finding a carrier that would write the policy. That is really the
issue, co-ops are kind of a unique form of ownership here in New
York. But to have a building without insurance, it’s pretty difficult.

Senator CLINTON. Well, I appreciate that very much.

Now, Dr. Kelly, I thank you again for being willing to come and
testify and I want to thank Dr. Prezant, who’s with you, who I
know has been your partner in doing this work. I'm pleased that
I was able to get some CDC money, Senator Lieberman, about $12
million, for these followup studies. But that is woefully inadequate
for what needs to be done. If we’re looking at longitudinal studies
for 20 to 30 years, taking into account not only the firefighters and
the first responders and the construction workers who I feel strong-
ly have to be involved in the followup, but also residents and work-
ers in the area generally.

I'm hoping that the methods that you've used, which I am very
pleased you had a chance to describe today, will be looked at as a
real model.

If you, though, were to have the funding for the broader, longer
longitudinal study that you have referred to, could you use the ex-
isting protocols and methods that you’ve already used for the short-
er term October to January study, or would you need some addi-
tional assistance to design and implement such a study?

Dr. KELLY. We certainly have the infrastructure in place. Our
concern is again, the longitudinal followup. We don’t know all the
substances that people have been exposed to. One reason we've
banked blood is so that if substances become apparent that we are
unaware of, we will at least have the opportunity to go back and
check that blood. We’re also concerned that currently, once mem-
bers retire, we no longer follow them, and therefore it becomes dif-
ficult for good followup over the years to see how people are doing.

So that’s an area that we have a level of concern and we would
want to continue that information gathering. Because again, this is
the most affected group. If we look ahead to say how are people
going to do, we need to have an ability to follow these people as
time goes on.
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Senator CLINTON. Well, I agree 100 percent. I also believe that
we haven’t up until now done a very good job in our country fol-
lowing chronic diseases and conditions in any event. It takes a dis-
aster like this to point out the fact that we have a system to track
infectious disease, but we don’t have a system to track chronic dis-
ease. Maybe this will be the wakeup call we need to put such a sys-
tem in effect, and then to correlate that with environmental infor-
mation. Because the interactions which Dr. Thurston referred to is
something that we just don’t know the meaning of yet.

So I hope that as Senator Lieberman and I go forward with addi-
tional legislation and hearings on this that we will look to the fire
department as a real example of what can be done.

Dr. Thurston, you have mentioned that we do have fiberglass
found traces of in some of the materials that have been tested. As
you know, the city announced on Friday the continuing presence of
fiberglass in indoor dust samples. When somebody hears fiberglass,
when I hear fiberglass, I find that disturbing. In your testimony,
you were critical of EPA’s use of the term safe.

How, though, can we communicate more effectively? Both you
and Mr. Goldstein made the point that we didn’t communicate in-
formation effectively. When we hear in the public that there’s fiber-
glass, then we hear an agency say that it’s safe, how do we sort
that out? Do you have any guidance on that?

Mr. THURSTON. The issue of fiberglass, there is actually more
than just a trace of fiberglass in the large particles. But fortu-
nately, those are very efficiently caught in the upper airways, the
nose, throat, the mouth, thankfully they don’t get deeper in the
lungs. Also, fiberglass is very irritating as was mentioned. It’s also
more readily cleared than asbestos from the lung, so that it doesn’t
insinuate itself into the linings of the lungs as readily, so that it’s
not as long a term risk, not thought to be as long a term risk as
say, asbestos. So it’s a short-term irritating kind of effect.

Now, in terms of having something to compare it to, that’s what
I mentioned, we need to look at the standards we have. Something
like fiberglass, something like asbestos are based on a 20-, 30-year
exposure to it in an occupational setting. We just don’t have that
here, thankfully. But it’s difficult to then take that and ramp it
back to let’s say a 1-year exposure and figure out what that means.
Because the mechanisms are different in acute versus chronic expo-
sure effects.

So it’s a challenging thing. I think it will require, again, perhaps
a National Academy of Sciences panel or EPA to go back and look
at their standards and say, how can we set these, so that we can
set up some criteria by which to compare. I think mentioned a few
moments ago was the asbestos counts and very high counts, when
you use techniques that look at the very finest asbestos. I think it’s
a good example of comparing apples and oranges. It’s led to a lot
of confusion and scared people, I think in all likelihood excessively.
Because the standard that was set was counting particles by a
method that counted the larger particles, larger asbestos, the
longer fibers, which are the ones that are thought to be the most
dangerous to health.

Now, the standard didn’t include the little particles, so that if
you’re going to start counting them, then you can’t compare it to
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a standard which didn’t count them. If you were to have, in setting
the standard, added in the small particles, you would have gotten
a much higher level as your legal limit. But what people are doing
now is they’re counting all the particles and then they’re comparing
it to a standard set just for the large fibers.

So that’s inappropriate, even if the small fibers, let’s say, are as
damaging as the large ones, which science would indicate they
probably are not, because they are much more easily cleared from
the lungs. But even if they were of equal toxicity, the standard to
compare it to wouldn’t be one that just counted the ones larger, it
would also include the small one.

So that’s what we’ve got to do, we've got to have standards that
are comparable to what people are out there measuring.

Senator CLINTON. I couldn’t agree more, and I think that Mr.
Goldstein’s recommendation that we need to consider changes in
standards, maybe even need to consider changes in the Clean Air
Act, is something that we have to take very seriously.

Mr. THURSTON. Well, it’s going to be challenging, because as you
probably know from your experience on the Senate committee that
looks into this issue, what’s required is for us to look at published
studies of situations and to document very carefully. If we don’t
have the documentation, then we can’t set the standard.

Senator CLINTON. I understand that, but I guess it’s a chicken
and egg issue. I think that’s what’s so totally frustrating to people,
is that we haven’t invested enough, in my opinion, we haven’t in-
vested enough in doing these studies and in tracking this informa-
tion longitudinally so that therefore we come up short when it
comes time to make standards.

I know we’re running out of time, and Mr. Goldstein, would you
just comment on the whole standards issue?

Mr. GOLDSTEIN. It’s clear that this was an unprecedented event,
and that therefore, the standards that have been established under
the Clean Air Act might not have been fully protective of public
health. Among the things that ought to be examined are whether
there should be some even shorter term standard for exposure to
high intensity bursts of particulate matter on a short standard
than the current 24-hour measuring standard, whether there ought
to be some standards under the EPA’s Clean Air Act regarding fi-
berglass, and whether other pollutants such as dioxins, which have
some 30-year guidance values, but are not part of the formal stand-
ard setting process, ought to be incorporated.

So it’s a complex issue, but it is one we believe this subcommittee
ought to be thinking about, and that EPA ought to be carefully ex-
ploring.

Senator CLINTON. Thank you.

Senator LIEBERMAN. Thanks, Senator Clinton.

Before we go on to the next panel, Mr. Goldstein, you were quite
critical of the New York City Department of Environmental Protec-
tion. They’re going to be represented on the next panel. I wondered
if you wanted to just say a few more words about your criticism.

Mr. GOLDSTEIN. Well, ultimately if you examine, I guess in terms
of for the public, they care less which agency is in charge than that
some agency is in charge. One of the weaknesses here was that
many agencies had a variety of responsibilities, and many agencies
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did some good work. But there was no single agency in command
of the environmental health issues where the public could go that
would have regular briefings and that would be in charge of the
whole operation.

In our view, after reviewing the New York City charter, which
is our city’s constitution, the city Department of Environmental
Protection had wide-ranging responsibilities to respond to environ-
mental emergencies involving hazardous substances. In our view,
those duties were not fulfilled, and therefore, other agencies who
would have filled in, particularly with the way in which New York
City, again, magnificently in most aspects of the problem, really
ran the show at Ground Zero, it made it all that much more dif-
ficult for State or Federal agencies to step in in a very active way
when Mayor Giuliani and his team was running this operation in
the way that the mayor sometimes did.

So with that in mind, it was a responsibility, we believe, of the
city’s Department of Environmental Protection, working with the
New York City Health Department, to coordinate all the agencies.
Someone had to take the lead. In our view, the most logical agency
to do so would have been the city DEP, to coordinate the work of
all these other agencies.

Senator LIEBERMAN. I thank you. I thank all of you on the panel
very much. You've contributed very significantly to the work of this
committee. The committee will continue to be interested in this
matter and try to be constructive in our response to it. If there was
every any doubt about the committee’s interest, Senator Clinton
will make sure that we continue to be interested and respond. I
promise you, we will.

I thank you very much for your time.

We'll now call the third panel. Ms. Marianne Jackson, Deputy
Federal Coordinating Officer for the World Trade Center Event,
Federal Emergency Management Agency; Ms. Jane M. Kenny, Ad-
ministrator, Environmental Protection Agency, Region 2; Mr. Carl
Johnson, deputy commissioner for Air and Waste Management, De-
partment of Environmental Conservation, State of New York; and
Commissioner Joel Miele, Department of Environmental Protec-
tion, City of New York, who will be accompanied by Commissioner
Thomas Frieden of the Department of Health, City of New York.

Thank you all for being here. I ask you if you can, as quickly as
possible, to find your seats at the table. I'd ask folks in the room
to try to keep the noise down and we will proceed with the testi-
mony.

The hearing room will come to order. Ms. Jackson, representing
FEMA, you are first. We welcome your testimony, and obviously
we’d like to hear a response to some of what you heard in the first
panel, particularly Ms. Berger’s complaint about her inability to get
assistance from FEMA.

STATEMENT OF MARIANNE C. JACKSON, DEPUTY FEDERAL
COORDINATING OFFICER FOR THE WORLD TRADE CENTER
EVENT, FEDERAL EMERGENCY MANAGEMENT AGENCY

Ms. JACKSON. Good morning, Mr. Chairman and Senator Clinton.
I am Marianne Jackson, Deputy Federal Coordinating Officer for
the Federal Emergency Management Agency (FEMA), for the
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World Trade Center disaster. I thank you for this opportunity to
update you on FEMA’s disaster response operations in New York
City.

Some 3,500 Federal workers were deployed to New York City to
support the disaster response. About 1,300 from FEMA and almost
2,000 from other Federal departments and agencies. There are still
about 500 Federal workers supporting the city and the State on
this recovery.

As you know, FEMA’s mission is to reduce the loss of life and
property protect our Nation’s critical infrastructure. Our success
depends on our ability to organize and lead a community of local,
State, and Federal agencies and voluntary organizations. We pro-
vide the management framework, the financial resources and the
Federal assets to help State and local governments.

Immediately following the attacks on September 11th, the impor-
tance of air quality and emergency responder health and related
issues emerged as critically important. Initially, we attended daily
meetings with the State and the city to discuss a wide variety of
issues including air quality. We worked closely with EPA, the New
York City DEP and the New York State DEC.

Under the Federal Response Plan (FRP), we mission assigned,
that means tasked, and provided funding to EPA to conduct air
samplings as well as a number of other missions. The health and
safety of emergency responders was of paramount importance. Im-
mediately, various Government agencies, such as OSHA, NIOSH,
HHS, EPA and State and city agencies, were dispatched to the site.

Federal personnel and teams deployed into the disaster area,
such as the Urban Search and Rescue Teams, the U.S. Army Corps
of Engineers experts and medical personnel from the Department
of HHS arrived with the necessary protective gear. We were able
to address immediately heath concerns involving emergency re-
sponders through our coordination with HHS and its Public Health
Service. Five Disaster Medical Assistance Teams, which are MASH
type hospital units, were brought in, four Disaster Mortuary Teams
were brought in, and one Mental Health Assistance Team was
brought in, in addition to other assets to address health concerns.

Long-term health monitoring was initially funded by FEMA, and
that’s what Dr. Kelly from the fire department described. We also
included initial tests on 4,000 State emergency workers working at
Ground Zero, and CDC will continue that effort.

In another critical area, we provided funding to address the long-
term mental health of responders and others who may have been
affected by this tragedy. We coordinated with the National Associa-
tion of Fallen Firefighters to work directly with the Fire Depart-
ment of New York (FDNY) on crisis counseling, and we also funded
Project Liberty, at $23 million at this point, which is a long-term
mental health disaster recovery program administered by the State
of New York Office of Mental Health.

Because of the amount of dust and debris that resulted from the
building collapses, cleanup of residences and the surrounding areas
has been a major priority. We provided almost 6,000 disaster hous-
ing assistance grants to both renters and owners who lived in the
vicinity of the World Trade Center. The rent money, we gave rent-
ers 2 months rent and owners 3 months rent, so they could go some
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place else and live until they were able to get back into their apart-
ments, which in some cases were inaccessible for quite a while. We
also provided cleanup money and we also reimbursed people who
stayed in hotels in the first couple of weeks.

New York State administers a program called the Individual and
Family Grant Program. That program provided grants to people to
buy HEPA vacuum cleaners, air filters and air purification systems
for residences. In addition, the voluntary agencies provided similar
cleanup gear for people. The voluntary agencies were also very ac-
tive and helped with cleanup for the special needs population.

We worked with the city Department of Health through our joint
outreach teams in distributing to residents flyers containing rec-
ommendations on actions needed in order to be able to safely reoc-
cupy buildings and homes. This flyer addressed cleanup and safety
and health concerns and was developed to facilitate individuals
moving back into their homes.

The Small Business Administration offers two kinds of loans,
economic injury loans, and that’s for businesses who lost business,
to help them stabilize and get their business back. But they also
provide what are called physical loss loans. They provided over 800
loans to both businesses and individuals for physical loss. So that
meant to repair and in most cases, it meant there was money for
cleanup.

Eligible Government clean-up costs and monitoring activities are
being funded 100 percent through FEMA’s Public Assistance pro-
gram, which is aid to Government entities. For example, the New
York City Board of Education’s cleanup of the schools near Ground
Zero is an eligible expense, and they will be reimbursed, as is the
cleanup of city vehicles such as fire trucks and police cars.

All of FEMA’s work has been created out of the authority the En-
vironment and Public Works Committee has provided through the
Stafford Act. This legislation has served us well and has provided
the necessary authority and flexibility to empower us to do our
best. The disaster response and recovery in New York City will be
a long-term process, but the President has said that we will pro-
vide whatever assistance is needed to get the job done. I can assure
you that FEMA will be here as long as needed.

Senator LIEBERMAN. Thanks, Ms. Jackson, for all FEMA has
done. Do you want to take a moment to respond to what Ms.
Berger expressed as a concern?

Ms. JACKSON. Yes, I gave Ms. Berger my card, and actually she
and I had met at one of the many meetings that we’ve had down
here since September 11th. I'm going to need, naturally I'm very
concerned about her interaction with FEMA. She and I will talk
later. We have to address these situations on a case by case basis.

As T mentioned in my testimony, we have been giving people
money to clean up, so they can get back in. Additionally, if someone
has been given rent money and they come to us and say, my doctor
is saying I shouldn’t move back to my residence because of a health
condition, because psychologically, it’s very, very difficult for me,
then we’re going to give them additional money so theyre not
forced to move back into the area.

Senator LIEBERMAN. I'm glad you’re going to work with her and
talk with her. Again, I appreciate what you’ve done. You're abso-
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lutely right, FEMA is created by statute that comes out of our com-
mittee and the documentation of the assistance you’ve rendered
here is impressive. I thank you.

Ms. Kenny, youre here representing EPA. Thank you for that,
and obviously we want you in your testimony as best you can to
respond to some of the criticism of EPA, both from Congressman
Nadler and from Dr. Thurston during their previous testimony.

STATEMENT OF JANE M. KENNY, REGIONAL ADMINISTRATOR,
ENVIRONMENTAL PROTECTION AGENCY, REGION 2

Ms. KENNY. Thank you, Mr. Chairman and Senator Clinton. I ap-
preciate the opportunity.

I'm Jane Kenny, Region 2 Administrator. I do welcome this op-
portunity to discuss our response to the tragic events of September
11th.

Today is February 11, 2002, a mere 5 months after this unprece-
dented event in our Nation’s history and 5 months of incredibly in-
tense work. So now we now reflect on the impacts of the attacks
and the extraordinary efforts so many have made. EPA and our
Federal, State and city partners have all played important roles in
the protection of public health and the cleanup. Today, we look to-
ward the future and the ultimate recovery of Lower Manhattan. So
I appreciate this opportunity to do that.

EPA and other agencies have taken over 10,000 samples of dust,
air, drinking water, and storm water runoff at and around the
World Trade Center site, at the Fresh Kills landfill and in New
Jer%ey. We also conducted additional air sampling within five bor-
oughs.

EPA has tested for asbestos, fine particulate matter, lead and
other metals, volatile organic compounds, dioxin, PCBs and other
substances that could pose a threat to the public and to the work-
ers at the site. Fortunately, the vast majority of our tests continue
to find levels of these contaminants below standards or guidelines
set to protect public health. It’s important to emphasize, as we
have from day one, that the risks are different for response work-
ers at the World Trade Center site. We have repeated said that
these response workers should wear respirators and other protec-
tive gear.

We have found asbestos fibers in the outdoor air and dust sam-
ples. Out of more than 5,500 air samples taken at and around the
site, only 15 have exceeded the Asbestos Hazard Emergency Re-
sponse Act standard we use to determine if children can re-enter
a school building after asbestos cleanup. Of those 15, all but 4 were
recorded before September 30.

Where we found elevated levels of asbestos in the dust EPA used
large HEPA vacuum trucks to clean sidewalks, local parks and
children’s sand boxes. EPA has led the effort to monitor the out-
door environment with support from New York State while the city
has taken the lead for the reoccupancy of buildings.

EPA has been testing for numerous volatile organic compounds
or VOCs such as benzene at several sites within and near the pe-
rimeter of the World Trade Center site. To protect workers, EPA
takes daily “grab” samples of VOCs at ground level where smoke
plumes have been sighted. These samples provide a snapshot of
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worst-case exposure. The samples are immediately analyzed at
EPA’s mobile laboratory at the site, allowing us to relay the results
directly to the fire department.

EPA standards and guidelines are set with an ample margin of
safety to protect public health. Our grab samples from Ground Zero
have found the presence of benzene at levels that have exceeded
Federal guidelines. That’s why we continue to urge workers to
wear their respirators.

However, EPA air samples of pollutants such as benzene taken
at the perimeter of the site find levels that are very low or non-
detectable. Dioxin levels were generally below health-based guide-
lines. Once the fires were diminished, concentrations of several
chemicals declined in most cases to non-detectable levels, even at
the work site.

Fine particulates, those smaller than 2.5 microns with a few ex-
ceptions early on, have also been below the level of concern. We do
know that materials in construction dust and smoke can be irri-
tants. They can cause more serious reactions in people with res-
piratory problems or asthma. Again, this is one of the reasons we
have recommended that workers wear respirators and impacted
homes and businesses be properly cleaned. Sensitive groups have
been advised by the city health department and the CDC to take
special precautions and consult their physicians if they are experi-
encing symptoms.

We and the city have tested drinking water and water quality in
the Hudson and East Rivers. All samples of drinking water met
Federal standards. Runoff following heavy rain on September 14
did show some elevated dioxins, asbestos and other pollutants. Fol-
lowup sampling found levels back to those normally found in area
waters.

Almost immediately after these attacks, President Bush declared
a Federal disaster, and that activated the Federal Response Plan.
Acting on FEMA’s mission assignments, EPA is the lead agency for
hazardous waste disposal, for monitoring the ambient environment,
for coordinating sampling data, for managing worker and vehicle
wash-down operations and initially supplying thousands of res-
pirators and other personal protective equipment. On September
11th, EPA provided a flyer to FEMA for distribution at Ground
Zero that emphasized the potential from asbestos and urged work-
ers to wear protective gear. By September 20, EPA had set up
worker wash-down operations at the site, at which flyers were dis-
tributed and signs posted recommending the use of respirators and
other protective gear.

In October, EPA began two scientific investigations, a health risk
evaluation and a comparative toxicological study. They will help us
better understand the possible health risks to people who may have
been exposed to various pollutants following the disaster.

In addition, we have supported the Agency for Toxic Substances
and Disease Registry and the city health department in their study
of residences impacted by the World Trade Center collapse. We are
committed to helping residents and businesses and employees in
Lower Manhattan address their concerns about the indoor air.

From the start, EPA has been committed to sharing the results
and explaining what they mean. I must say, under incredible cir-
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cumstances, having witnessed the attacks and having been evacu-
ated from our Lower Manhattan offices, EPA staff began sampling,
analyzing, interpreting and conveying environmental data to the
first-line response agencies, the press and the public. Those results
are available in summary form every day on our website and in de-
tail at our offices in Lower Manhattan.

As we look to the future, we will work with our Federal, State
and city partners and Congress, on science-based approaches that
ensure that public health is protected. I have to say, I'm proud of
the many dedicated people at EPA who have worked tirelessly to
protect the health of all New Yorkers in the wake of this unprece-
dented event.

Mr. Chairman, thank you for helping me give you the informa-
tion that you need.

Senator LIEBERMAN. Thanks, Ms. Kenny. We’ll wait until the
question and answer period, I'll come back to some of the questions
that have been raised.

Mr. Johnson, on behalf of the State. Thanks for being here.

STATEMENT OF CARL JOHNSON, DEPUTY COMMISSIONER,
NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CON-
SERVATION

Mr. JOHNSON. Thank you, Mr. Chairman, thank you, Senator
Clinton, for providing the New York State Department of Environ-
mental Conservation with the opportunity to testify about our ef-
forts to assist the residents and businesses of Lower Manhattan to
recover from the devastation that was caused by the destruction of
the World Trade Center.

We share with Governor Pataki and our sister agencies the high-
est level of commitment to managing the cleanup, and we appre-
ciate the excellent coordination among all levels of Government in-
volved in this effort. 'm going to be brief, because our role pri-
marily has been one of support and collaboration with EPA and the
city agencies. I do want to say that we often engage in friendly col-
legial competition, and in some cases, we oversee city agencies, in
some cases EPA oversees our programs. There are opportunities for
friction there.

Throughout this process, I have never seen Government agencies
work together, collaborate, confer, communicate at the levels that
we have been involved in since September 11th. It started imme-
diately and has been ongoing through that time. I think to the ex-
tent that we have success stories to tell, it’s as a result of the dedi-
cation of the professionals in all of our agencies.

As soon as possible after the attacks the New York State DEC
began to work with the other agencies to monitor and assess the
environmental impacts from the devastation. We all have slightly
differing roles. We established a multi-jurisdictional air monitoring
group to coordinate that effort, which initially focused on worker
safety and then began to work out from the site to try to learn
what we could about the conditions for the residents and the work-
ers returning to the area. We did identify specific monitoring needs
and we put them in place in the process of collecting that informa-
tion. Ms. Kenny has spoken to that, I'm sure we’ll talk in more de-
tail about that.
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Certainly, we had an existing PM>s and PM;o monitoring net-
work. We expanded on that to try to give us more information
about the conditions in Lower Manhattan and throughout the city.
We adapted a number of those monitors for asbestos because we
had information very early on that asbestos was present in one of
the towers. It was something that obviously would be of concern to
the citizens of New York.

We worked together with EPA in consultation to determine what
standard we could use. Dr. Thurston I think spoke ably to the
question of apples and oranges. There is no outdoor quality stand-
ard for asbestos, because it’s never happened before. We worked
very, very carefully to try to determine what we could do that was
already scientifically tested and acceptable and apply it to an out-
door situation. It was a bit of a struggle to do that, but we have
continued to apply that, and I think we can say with certainty on
the outdoor air quality that we have not seen issues with regard
to asbestos, a few exceedances or excursions in the early days, and
since then, we do not believe that breathing the outdoor air causes
any issues.

The particulate matter, we have sampled for both PM,s and
PMo is ongoing, as I said. We expanded that. We added five new
monitoring sites in Lower Manhattan, both continuous air quality
monitoring devices, which gives the results people are looking for,
I think on more of a real time basis, and filter based, which are
more sensitive, more analyzable, can be archived and re-examined
later on. But obviously they don’t give you the air quality results
that you want in that day.

To date, as Ms. Kenny said, in the particulate levels in Lower
Manhattan, as well as throughout the rest of the city, we have not
seen significant increases. Certainly in the early weeks after the
attack, there were elevated levels of particulates. As we hoped and
expected has happened, those have come down.

We are also involved in the field work for dioxin monitoring. We
know any time you have a source of uncontrolled combustion, you
can certainly expect to see some levels of dioxins. Folks were wor-
ried about that. We established the monitoring for that as well, in
conjunction with EPA. We have seen similar results, that in the
early days and when the fire was still burning, we saw some levels
of dioxins that have since fallen off. That gives us some confidence.

The concerns about irritations and odors in the area are certainly
the trickiest when it comes to air quality. We spent some effort
with EPA and some of its specialized staff in trying to determine
additional monitoring that could be done to look for some of the ir-
ritants and to study what sorts of previous models we might learn
from. I think one of the things we learned is we haven’t really had
a long-term building fire before to study and to determine what
comes from these. Most of our models have been in other areas.

So we have established additional contaminants that we began
monitoring for. Again, we primarily service monitors and provide
the information to EPA. We're going to maintain those activities
until the effort is completed and until we can assure people that
we have some sense of what came from the pile and what effect it
may have had on their health.
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I would be remiss in speaking before the Senate if I didn’t men-
tion that the State will soon be before both Houses looking for as-
sistance in solving an issue that we have as a result of the World
Trade Center with regard to transportation conformity and the
Clean Air Act. We're working to assure the environmental commu-
nity and the citizens that while we do believe we need some relief
in the planning requirements under that, that we by no means in-
tend for it to have any negative environmental or air quality im-
pacts whatsoever. We're working aggressively and frequently with
the environmental community to bring forward a proposal that we
believe both Houses would be able to support.

I did want to speak just briefly to the issue of the diesel truck
emissions that’s been raised a couple of times. The State has been
using its authority under a State idling regulation to prevent
idling. We’ve been as aggressive as we can be in making the driv-
ers turn off the engines when they're in an idling situation. It’s not
allowed for more than 3 minutes in the city.

We have also been working in a multi-jurisdictional effort to try
to bring relief to the site in the form of both lower sulfur fuel for
the site and to try to bring some particulate traps and other control
technologies to some of the equipment of the site. We didn’t begin
this until January or so, we are working very diligently with vir-
tually ever city agency that has any responsibility at the site and
with the Northeast States for Coordinated Air Use Management
and EPA. We're trying to bring a proposal forward. We have found
that this is very complex, but we are still moving forward on trying
to bring some relief from the ongoing operations at the site.

I just want to thank again the subcommittee. We appreciate
being here.

Senator LIEBERMAN. Thank you, Mr. Johnson.

Commissioner Miele, thank you for being here, and I would urge
you to respond to the critique from Mr. Goldstein, and to some ex-
tent from Congressman Nadler, who said in his statement that
EPA had delegated authority to the city for indoor environmental
consequences and had not followed up to make sure that the city’s
response was appropriate.

Dr. MIELE. Senator, if I may, the city has two responses. Dr.
Frieden would like to lead off, if that’s all right with you.

Senator LIEBERMAN. OK. I'd urge you to try to be as concise as
you can, because time is running on and we’ve got a final panel to

go.

STATEMENT OF THOMAS R. FRIEDEN, M.D., COMMISSIONER,
NEW YORK CITY DEPARTMENT OF HEALTH; ACCOMPANIED
BY: JOEL A. MIELE, SR., COMMISSIONER, NEW YORK CITY
DEPARTMENT OF ENVIRONMENTAL PROTECTION

Dr. FRIEDEN. Good morning. We do appreciate the opportunity to
be here today.

Since being sworn in as health commissioner by the new admin-
istration, less than 2 weeks ago, I have reviewed the activities of
the New York City Health Department and other agencies since
the first day of the disaster. I would second what my State col-
league has said. One of the most vivid pictures to emerge is one
of unprecedented cooperation between local, State and Federal
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health, environmental and occupational agencies. The teamwork is
quite extraordinary.

Following the attack, the City Health Department had a multi-
faceted role. The health department immediately established sys-
tems to monitor first, emergency departments in the immediate vi-
cinity to assess acute injuries; second, hospital staffing and equip-
ment needs; third, illness and injuries among rescue workers; and
fourth, unusual syndromes that might represent a bioterrorist
event.

Other responsibilities included ensuring water and food safety in
the immediate area, conducting rodent and vector control, initi-
ating a worker safety program and providing regular advisories to
the public and medical community. The Department also facilitated
development and coordination of environmental sampling plans.

Many individuals were exposed to large amounts of smoke, dust,
and airborne substances. The potential release of contaminants
during and after the disaster was a primary public health concern
from the beginning. Air monitoring was established immediately,
and continues. The Health Department reviews the numerous air
quality, debris sample results and personal air monitoring tests
being conducted by various agencies. The data from air quality
tests thus far have been, in general, reassuring. None of the test
results done to date would indicate long-term health impacts.

The numerous substances of potential concern have led to some
confusion about health effects over the short and long term. Some
substances, such as the particulate matter from the dust or smoke
in the air, are irritating but are not expected to have long-term
health effects. Other substances, most notably asbestos, are not ex-
pected to have short-term effects, but if elevated over long periods
of time can cause serious health effects.

Asbestos was a known building component in the World Trade
Center. Asbestos levels in the air at and around the site in the first
few days were elevated. Fortunately, since that time, except for a
few transient spikes found in outdoor air sampling, asbestos levels
have been low and within standards.

With funding from FEMA, the Department of Health and the
Federal ATSDR conducted a study of both air and dust samples
taken in November and December of 2001 at 30 residential build-
ings in Lower Manhattan. As soon as we received the final results
from ATSDR, we released them to building residents and owners
and to the public. We will continue to release results as soon as
they become available from ATSDR.

This study showed no elevated levels of asbestos in indoor air.
Dust sample tests showed low levels of asbestos in some samples
and fiberglass in some other dust samples. Asbestos and fiberglass
can be a problem if they become airborne. Airborne fiberglass can
cause cough and skin, throat and eye irritation. While these find-
ings are not unexpected, they underscore the importance of proper
cleaning to minimize exposure, as the DOH has repeatedly empha-
sized.

I would add that the use of wet wiping is an important and effec-
tive means of making our homes safe, and statements to the con-
trary are unhelpful.
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The standards used are conservative. For example, for asbestos
in outdoor air, we are using the indoor air quality standard for re-
entry into a school after asbestos removal. Stringent standards are
also being used for other substances in outdoor air, such as dioxins,
identified at the perimeter of the site. Both duration of exposure
and concentration of the substance are important to determine
health effects.

Many standards which we are applying were based on exposures
for prolonged periods of time. The long-term health risks associated
with short-term exposures are not well documented, but are gen-
erally believed to be quite low.

As fires at the WTC site burned far longer than anticipated,
many residents living and working in the community, in particular
rescue workers, have reported health effects, such as acute breath-
ing problems, worsening of asthma, eye, nose, and throat irritation,
nausea, and headaches. Many residents also continue to experience
significant psychological and stress-related illness and anxiety.

Students of Stuyvesant High School, who returned to their school
on October 9, 2001, reported similar complaints. A DOH analysis
shows that the average daily rate of headaches, respiratory, skin,
eye, and throat complaints at Stuyvesant was higher than in the
previous year and higher than in four other New York City public
high schools. The data also show that complaints decreased from
October to November 2001. We will continue to monitor this situa-
tion.

The department has been working with the Centers for Disease
Control and Prevention to develop a protocol for a WTC Registry.
Since September 11th, we have all had to live in a world of greater
uncertainty. While we know that the air meets safety standards
today, we cannot state unequivocally that there will be no long-
term health effects of exposures on or around September 11th. We
simply do not know. For that reason, rapid funding and implemen-
tation of the registry is particularly important. The registry will
enable scientists to evaluate the long-term health effects as objec-
tively and comprehensively as possible.

But with every day that passes, implementation of a registry be-
comes more difficult. We therefore urge our colleagues to avoid any
further delay in this very important project which you have spear-
headed.

Finally, the City Health Department recognizes residents’ con-
cerns and will continue to work closely with local, State and Fed-
eral agencies to monitor air quality and to inform the public of
findings as soon as they are available. Together with the City De-
partment of Mental Health, which is also under my jurisdiction, we
are addressing residents’ mental health concerns by promoting the
ongoing Project Liberty program, a statewide disaster-recovery ini-
tiative that offers free crisis counseling, education and referral
s?fg'vices. DOH will continue its community outreach and education
efforts.

Now I would like to turn to Commissioner Miele.

Dr. MIELE. Thank you, Dr. Frieden, Senator Lieberman and Sen-
ator Clinton. It’s a pleasure to be here. My name is Joel Miele, and
I'm the commissioner of the New York City Department of Environ-
mental Protection.
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In addition to the DEP’s operation of the city’s sewer and water
systems, which by the way withstood the attack well, our expertise
in regulating asbestos in New York City was a significant portion
of our responsibilities following September 11th. Since 1985, DEP
has been the New York City agency with responsibility for regu-
lating asbestos abatement. Starting September 12, DEP operated a
network of outdoor air monitors that have been used for monitoring
outdoor asbestos levels. Aside from repairing water and sewer in-
frastructure, assessing and mitigating risks caused by the presence
of asbestos-containing material has dominated DEP’s work in re-
sponding to the Trade Center attack.

Since September 11th, DEP or its contractors analyzed 3,060
samples from 37 outdoor monitoring sites in Lower Manhattan; 500
samples collected adjacent to the four schools in the vicinity of the
Trade Center; and 328 samples taken in the four boroughs of the
city outside of Manhattan. The map and all sampling results to
date from the sites shown on this map are available to anyone on
DEP’s website: www.nyc.gov/dep.

Of these samples, only 9 of the total of 3,864, or %10 of 1 percent,
exceeded the Federal re-occupancy standard for indoor air. These
nine samples were all taken in the vicinity of Ground Zero. As
Commissioner Frieden noted, there is no established standard for
asbestos in outdoor air. Unlike carbon monoxide, nitrogen oxides
and other gases whose presence in outside air is regulated under
the Clean Air Act, asbestos is a once-prevalent building material,
and previous work at standard-setting has focused on establishing
safe levels for asbestos within buildings.

On September 12, when my colleagues and I at all three levels
of Government were creating our monitoring networks, we knew
that there were no reliable, scientifically based, acceptable stand-
ards that would tell us what level of asbestos in outdoor air might
be considered “safe” or “unsafe.” Therefore, we opted to use EPA’s
indoor post abatement re-occupancy of schools standard as our
threshold level of concern since we felt it was more protective.

Let me briefly explain our sampling methodology. The samples
are collected on filters and examined under Phase Contrast Micros-
copy utilizing a specific method developed by the National Insti-
tutes for Occupational Safety and Health. The PCM analysis counts
all fibrous particles, including asbestos. PCM sample results are
compared to the clearance/re-occupancy standard for indoor air fol-
lowing an asbestos abatement project. This standard is 0.01 fibers
per cubic centimeter. Samples found to be above this standard are
re-examined using Transmission Electron Microscopy. The TEM
analysis identifies the type of particles collected. TEM results are
compared to the clearance/re-occupancy standard for indoor air in
schools after an asbestos abatement project. This standard is 70
structures of asbestos per square millimeter. The standard was es-
tablished pursuant to the Federal Asbestos Hazard and Emergency
Response Act, also known as AHERA.

Based on all Federal, State and local test results, public health
experts have consistently expressed confidence that, based on sam-
pling, airborne asbestos levels do not pose a threat to human
health. Health professionals have stated that short-term exposure
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to airborne asbestos, at levels equal to or lower than 0.01, carries
an extremely low risk of causing asbestos-related illness.

Before allowing occupants in any residential or commercial build-
ing near the Trade Center site, the city’s various agencies, acting
through its Office of Emergency Management, required building
owners to take the following steps. Assess the building’s structural
strength and stability using qualified professionals. Restore gas
and electrical service. Restore building water service, including
flushing, re-filling and cleaning roof tanks where necessary. Assess
the presence of hazardous materials such as asbestos, and reme-
diate as required under applicable city regulations using qualified
professionals. Finally, inspect, clean and repair mechanical and
HVAC systems.

While property owners were accomplishing these tasks, DEP and
its sister agencies, again acting through the Office of Emergency
Management, assumed responsibility for cleaning streets, side-
walks and common areas so that there was a safe outdoor environ-
ment to reach the buildings for contractors and workers who were
retained by owners and managers to effect all necessary exterior
and interior cleanup of private buildings. To assist property own-
ers, DEP engaged in the following tasks, among others.

Developed and distributed advisories to building owners and oc-
cupants; established HELP lines for concerned owners or tenants
to respond to complaints or concerns about proper abatement pro-
cedures for contractors; provided telephone consultation to building
owners, contractors, consultants and tenants related to asbestos
cleanup; performed site inspections and conducted building sur-
veys; reviewed sampling data submitted by building owners, their
contractors and consultants; reviewed the scopes of work for clean-
up of asbestos-containing material; and developed emergency cer-
tification procedures and offered daily certification exams to ensure
a properly trained and qualified work force was available.

Although city, State and Federal agencies have provided over-
sight and guidance on interior cleanup, that task remains the re-
sponsibility of building owners and occupants. For example, some
building owners identified the presence of asbestos-containing ma-
terial during their assessment for hazardous materials in areas of
the buildings under their control. Once material is identified as
ACM, New York City rules require that a licensed contractor with
certified asbestos workers perform the cleanup activities.

As noted above, DEP technical staff has been continuously avail-
able to assist in the development of plans for handling asbestos
cleanup activities. At the completion of the cleanup activities, the
city’s regulations require clearance air sampling by licensed profes-
sionals prior to allowing re-occupancy of areas where asbestos work
had been performed.

The city, through the Office of Emergency Management, looks
forward to working with Senator Clinton in developing an im-
proved indoor air quality program. With respect to the question
that was raised earlier by Congressman Nadler and Mr. Goldstein,
the issue of the DEP, the agency’s name tends unfortunately to be
a little bit of a misnomer. The agency is primarily involved in run-
ning and operating the water and sewer systems of the city of New
York. The staff available for asbestos and hazmat, while adequate
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except in the case of a catastrophic such as occurred here, has al-
ways been adequate for the services that we’ve needed, whether it
was for asbestos abatement or the occasional hazardous materials
situation that arises.

I appreciate the opportunity.

Senator LIEBERMAN. Thanks, Commissioner. So did EPA feder-
ally make a mistake in reaching a judgment that the city environ-
mental protection department was in charge of indoor air quality?

Dr. MIELE. No, I think what they really meant by that was that
the outdoor air quality had been checked. It was very clear to us
in our daily meetings, and we met, all three levels of government,
each day for as much time as it took to understand what was oc-
curring in the past 24 hours and to decide what we were going to
do in the next 24 hours.

But essentially what happened, as you’ve heard here already, the
outside air immediately started clearing up dramatically. There
was a steep drop in the curve. By the time we permitted people to
go back into the interior buildings, we were very comfortable that
the level of materials outside were well below the regulatory stand-
ards.

Consequently, when the buildings were entered, they were en-
tered not by the occupants, but by qualified experts to determine
whether there was an air problem within the buildings or not, and
whether cleanup was required. That work was done in each case.
What we did after that is, when the public was allowed back in,
after we were comfortable with the material that had been done
and we knew the buildings had been cleaned, the owners then per-
mitted reoccupancy.

If any tenant had any question, they could call us, did call us on
occasion. We would come out, we would question the results, take
a look at the results of the cleanup that had been done, and the
air testing that had been done, and if we had any questions, we
did our own air testing. There were only minimal situations where
that occurred, and in each case where it did occur, we were com-
fortable that the air was acceptable.

Senator LIEBERMAN. So you're testifying that——

[Interruption from audience.]

Hold on, we’ll come back to you.

You're saying that every building was tested, every building had
its indoor air tested before people were allowed to go back in.

Dr. MiELE. That’s the city regulation. That’s correct, sir.

[Interruption from audience.]

Senator LIEBERMAN. We're going to come back to you. Hold on a
second.

Ms. Kenny, Congressman Nadler made some very direct and se-
rious challenges to the EPA, and I want your response. The first
is, that EPA Administrator Whitman misled the public on Sep-
tember 18 last year, when she said she was glad to reassure the
people of New York that their air is safe to breathe and their water
is safe to drink. She made the statement without the indoor data
necessary to make such a pronouncement.

Dr. Thurston seemed at least in part to corroborate Congressman
Nadler’s statement when he said that EPA gave assurances pre-
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maturely, before there was adequate evidence to justify them. Do
you agree?

Ms. KENNY. The procedure under this kind of an emergency, and
obviously, we’ve never experienced this kind of emergency before,
but the Federal response plan, once the President declares a na-
tional emergency, the Federal response plan is what the Federal
agencies follow. We basically decided as our agencies got together,
there was a mutual agreement with the city of New York, and with
the Federal agencies, what each role would be, trying to use our
resources in the best possible way, as efficiently as possible in
terms of getting people out to do the work that needed to be done.

It was agreed that EPA would monitor and immediately began
to set up monitors. I have to say that we used the most extensive
data ever. We never had more extensive testing than was done in
this particular case. That was the statement that was made, was
basically about walking around in Lower Manhattan. We always
said that if you were a sensitive population or if you were right on
the pile, that you should protect yourself or you should see a physi-
cian. But in terms of what the others have testified to, the outdoor
air that we were testing was showing low- or non-detectable levels,
except for a couple of spikes which I mentioned in my testimony.

So I think that there was a lot of confusion. I think people under-
standably were confused about what exactly was safe and not. I
think there is a lot of uncertainty. We never have dealt with this
kind of issue before. Don’t forget, there were seven stories of debris
that people were working through at that particular time, right
after this event.

I think we just have to remember going forward who the enemy
is. The people in public service were basically trying to do the best
that they could to make the kinds of determination to protect the
public health. Obviously, we need to continue to work together. We
need to continue to work as Federal agencies, we need to work with
Congress, we need to work with the city to determine what the
next steps are and how to protect people that are feeling unpro-
tected and uncertain right now.

Senator LIEBERMAN. So you would reject the criticism that Ad-
ministrator Whitman gave premature reassurance about air qual-
ity before it was justified?

Ms. KENNY. Again, I think what I want to make sure is that
what Administrator Whitman was talking about was the outdoor
air that was based on extensive sampling, air quality monitoring
in Lower Manhattan and the boroughs, at the Fresh Kills, all those
samples that were coming in. We can show you what we have seen,
and obviously in terms of what we didn’t know when those build-
ings came down with those tremendous fires and etc., we didn’t
know what that air would be like. After a certain amount of test-
ing, we saw that the levels of the particulates that we were testing
for, the asbestos, etc., they happened, they were based on data col-
lected using sound science.

We always said, and I know I said it, that people right on the
pile should protect themselves, and people that are vulnerable, that
have asthma or are prone to that should see their physicians. But
in terms of that outdoor air that we were talking about, yes.
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Senator LIEBERMAN. I'm hearing you say that while the Adminis-
trator’s comments may have been confusing, they were not inten-
tionally misleading.

Ms. KENNY. Absolutely. I think there was, again, I don’t know
whether the comments were confusing to everyone or not. I know
that people are confused about what is healthy for them. I'm a par-
ent, I understand that. It’s certainly something that is not hard to
imagine. It was a scary time; people were hearing different things.

In the EPA, we did countless public meetings. We spoke to the
press every day. We were constantly saying what I've said to you.
But sometimes you can’t hear this, because it really is so terrifying.
You want to know, you want to have certainty.

I have a scientist with us today from EPA who can talk about
the science. We can talk about—there are just so many emotional
issues attached to it. When we actually remember what we’re talk-
ing about, there was not a lot of immediate concern about being at
risk. We know there was a risk posed by the events of that day.

Senator LIEBERMAN. Let me ask one more question, and then
yield to Senator Clinton. Congressman Nadler said some very trou-
bling data, just in yesterday’s St. Louis Post Dispatch, about the
U.S. Geological Survey, using best detection equipment and meth-
ods, found pH levels in World Trade Center dust that are “as corro-
sive as drain cleaner” and passed this information along to health
experts at the EPA. The argument, the charge here is that the
USGS data was not released by EPA nor apparently were the envi-
ronmental agencies’ own test results on the dust. That’s a serious
charge. That last quote is not from Congressman Nadler, but from
the reporter, Pulitzer prize-winning environmental journalist, An-
drew Schneider.

What is your response to that?

Ms. KENNY. Yes, again, there were, certainly it was consistent
with our findings that there was a high level of pH, that was alka-
line, that is an irritant.

Senator LIEBERMAN. Do you agree that it’s as corrosive as drain
cleaner?

Ms. KENNY. I'm sorry, I can’t address that. I don’t know.

But it actually does present one explanation why residents felt
the kind of irritation that they felt. It was consistent with all the
information. Our understanding was that USGS did publish this
information and it was available on their website, etc. We didn’t do
that kind of sampling, because that had been done.

Senator LIEBERMAN. So you’re saying, from your knowledge, and
I ask you to go back and speak to the folks in Washington about
this, you were not intentionally concealing this information, it was
just assumed it was already published by the U.S. Geological Sur-
vey?

Ms. KENNY. Absolutely.

Senator LIEBERMAN. Is that what your answer is?

Ms. KENNY. Yes, that’s my answer.

Senator LIEBERMAN. OK, Senator Clinton.

Senator CLINTON. Ms. Kenny, Congressman Nadler has sent a
letter as of January 23 to Administrator Whitman with a lot of the
questions that flow from his work and the concerns of our constitu-
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ents. Would you reassure or I guess assure this committee that you
will do your best efforts to get that letter responded to?

Ms. KENNY. Absolutely, Senator.

Senator CLINTON. I think that Congressman Nadler deserves a
rapid response, and it’s been some weeks since then.

With respect to the issues that Senator Lieberman was dis-
cussing with you, I think part of the problem that we confront is
the competing information and the feeling that somehow this infor-
mation is not being made available, or that the EPA is not pro-
viding a contrary point of view, so that people can have an oppor-
tunity to make a judgment. That’s not only true with respect to the
U.S. Geological Survey, but also as Congressman Nadler pointed
out, the Ombudsman of the EPA, Robert Martin, who has made,
as I'm sure you know, a number of charges and challenges about
the EPA’s work.

I would appreciate being given a very clear explanation of the
Ombudsman’s points of view and concerns with a response from
the agency, so that we can evaluate it. I know that Congressman
Nadler joins me in that request.

I think one of the issues that is just still very confusing and frus-
trating, and it goes to the authority and sharing of authority be-
tween the EPA and the DEP, and that is, the burden that is placed
on the first instance on the city to supervise indoor air, and then
in the second instance, it really devolves onto the landlords and
residents to have to do a lot of that remediation themselves.

Commissioner, in your response, and I know we had some vocal
audience members who responded to what you said, you said that’s
the city regulation. But can you sit there today and tell us that
every landlord and every building complied with the city regula-
tions?

Dr. MIELE. No, I can’t tell you that. But the reason for that, in
large measure, has been the fact that we’ve let people back into the
buildings, that is to clean up the buildings, and then when we're
comfortable that they’ve got the tests, let people back in. One of the
things we did to try and facilitate it was to let people get back in
when we were comfortable that they had cleaned up the buildings
but before they had submitted the formal permit application to us
and gotten the permits from us. Same reason why we tried to expe-
dite the licensing of personnel who could be qualified to do the
cleanup.

We were overwhelmed, obviously, by the amount of area and
square footage that we obviously had to deal with. We had to come
up with some methodology to do that. We have the addresses for
each of those buildings, and anyone who has a question or an in-
quiry as to whether their building was in fact cleaned up could cer-
tainly get in touch with our agency and we’d be very pleased to
provide them with the information. Obviously, if anyone fell
through the crack, we certainly want to get at that and find out
how that happened and see that it is corrected.

Senator CLINTON. I appreciate that, Commissioner. One of the
recommendations that I've made is that we work together on an in-
door air quality task force. Because I do think that residents and
people who work downtown deserve accurate information. Given
the overwhelming nature of the demands that were placed on your
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department, the fact that I think you very forthrightly have said,
you're a sewer and water department primarily, so we may need
to look not only at what was done but what could be done. I think
that residents and others need to be sure to get that information.

What number would people call to have their building checked?

Dr. MIELE. They can call 718-DEP-HELP.

Senator CLINTON. Seven one eight, DEP-HELP?

Dr. MieLE. DEP-HELP, that’s our help line. If they have any dif-
ficulty with that whatsoever, they can call my office. My office is
718-595-6565. We'll direct them down to air resources and they’ll
take care of the problem.

Senator CLINTON. I think you’re going to have some calls, Com-
missioner.

Dr. MIELE. That’s fine. That’s what we’ve been encouraging. We
also have a website, and you can get to us at the website, also.

Senator CLINTON. What’s that website?

Dr. MIELE. That website is NYC.gov/dep.

Senator CLINTON. OK.

The last question that I have, because I know we’re going to need
to followup with both EPA, the city and the State. But I just want-
ed to direct the last question to Ms. Jackson with FEMA. You
know, when I look at the numbers of requests that came in for as-
sistance and those that were deemed ineligible, it seems like quite
a high proportion were denied. I know that in the Senate, the
Small Business Administration Committee chaired by Senator John
Kerry has been concerned and complaining that it didn’t appear
that SBA had acted with the same kind of dispatch or results as
we saw in other disasters.

What I would like as part of the hearing record, Ms. Jackson, if
we could get some comparative figures. Because just the figures
we've gotten so far and the complaints that my office receives sug-
gests that perhaps we’re not getting the same kind of eligibility
numbers in the wake of this disaster as we have in others. I would
very much like to get that information.

Do you have an immediate response to that?

Ms. JACKSON. We would be delighted to provide it for you, Sen-
ator. We’ve been urging people to call the FEMA 800 tele-registra-
tion number. Many of them are calling, over 59,000 have called to
date. Some of them who are calling get referred to other programs,
based on what they tell us, they’re referred to disaster unemploy-
ment assistance or the regular State unemployment assistance. It
depends on what all their requirements are at that time.

The Small Business Administration is a sister agency. We work
with them on disasters all the time. They are very, very fast. They
got here quickly, they set up sites in Chinatown.

But I will be happy to provide you with that followup informa-
tion.

Senator CLINTON. I thank the panel, and I know that we’ve got
many other questions. I hope we're going to be able to have a fol-
lowup hearing based on what we've learned today and when we
evaluate the additional information we’ve received. I appreciate
very much Senator Lieberman’s attention to these issues.

I think we do need some changes in the Stafford Act. I think we
do need some changes in the way we address these disasters. I
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don’t think it’s appropriate to put the burden so completely on resi-
dents and owners as we have, since it raises public health issues
that affect people more generally. So I'd like to work with you, Sen-
ator Lieberman, on these issues.

Senator LIEBERMAN. Senator Clinton, I think you’re right on tar-
get. I must say that this was obviously an unprecedented event.
The city and the various emergency response efforts seem to me to
have been extraordinarily well coordinated. There were some prac-
tice, if you will, done under Federal programs earlier on. I'm not
convinced that the environmental response was as well coordinated
to this unprecedented experience as the rest.

I think we’ve got an obligation to work with you, Federal, State
and local agencies, to make sure if, God forbid, this ever happens
again anywhere, that we have the same level of coordination and
that it is long term, it is immediate but it is also long term because
of the health consequences. We’re not organized here to have a lot
of questions from the audience. I think Senator Clinton got at one
of the questions broadly that concerned folks. I've got another that
I'm going to ask you, Commissioner Miele.

But I would invite people who are concerned and feel we haven’t
answered the questions, submit them to Senator Clinton and me.
We'll put them to the witnesses and ask for their responses in writ-
ing, which will become part of the record.

Here’s the final question, which did come from somebody who is
here, a resident, I presume. Why did the DEP accept landlords’
claims that there was no asbestos present when aggressive air
monitoring was not performed and some of the independent tests
done by tenants in fact did show asbestos?

Dr. MIELE. Well, that’s an individual decision. But the bottom
line is that if there was any break-in or entry, fracture of glass,
open doors or what have you, then there’s undoubtedly dust
throughout the building. If there was dust throughout the building,
the owner had to hire someone to evaluate that who was competent
and professional, and he had to hire a certified cleanup team.

The bottom line is that if there was a building that was closed
that did not get anything in it, it’s conceivable that if an air moni-
toring professional came down and tested the air, and found noth-
ing in the air, the owner may not have had to do any abatement.
I can’t conceive of that happening. But it’s conceivable.

Senator LIEBERMAN. OK. We will welcome other questions in
writing. We will submit them to you. We're going to keep the
record of the hearing open for 3 weeks and ask for your cooperation
in responding.

For now, I thank you for your testimony, which helps us to do
better the next time around.

The committee will stand in recess for 10 minutes, and then we’ll
come back to the fourth panel.

[Recess.]

Senator CLINTON [assuming the chair]. We’re going to reconvene
the hearing. We have a very important panel with a lot of view-
points and concerns that we haven’t heard from yet. I want to
thank all of the witnesses for coming. I want to reiterate my re-
quest that if you have specific questions, concerns, statements, that
you would like to submit from the audience, from a group you rep-
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resent, on behalf of yourself, please, we’ll leave the record of this
hearing open for 3 weeks. I believe we’ve given information about
how people can get that to us.

If you submit questions, you may e-mail them to the committee
clerk at Duane_Nystrom@epw.senate.gov. The record of this hear-
ing will be published and available to the public at http:/
www.senate.gov, at the link to the Committee on the Environment
and Public Works. We will keep it open, the hearing record, until
February 25, 2002.

I am delighted to see a lot of my friends and colleagues here on
this panel who have a very specific perspective that I want to be
sure to be in the record and to be publicly recognized. Because it’s
such a large panel, we're going to try to keep everybody to the time
limit of 3 minutes, give or take a little bit of time, so that every-
body will have a chance to be heard.

Our first witness will be Mr. Tom Scotto, president of the Detec-
tives Endowment Association.

Mr. Scotto.

STATEMENT OF THOMAS J. SCOTTO, PRESIDENT, DETECTIVES
ENDOWMENT ASSOCIATION, INC., NEW YORK CITY POLICE
DEPARTMENT

Mr. ScorTo. Thank you, Senator.

Based upon some of the remarks I've seen here this morning, and
in the press conference, I think it would be wise for this committee
to just focus on doing what is beneficial for everyone, and not look
at the finger pointing and accusations. As a result of what hap-
pened on September 11th, I witnessed people from all over this
country coming together and putting their best foot forward to
make things work. Whether there were some shortcomings or not
that eventually developed from their efforts, I'm sure they were all
well intended.

Having said that, on behalf of myself and the members of the
New York City Police Department, I wish to express our apprecia-
tion to this committee for affording us the opportunity to express
our concerns regarding the aftermath of the tragic events of Sep-
tember 11th. Since that date, members of the New York City Police
Department have worked around the clock at the World Trade Cen-
ter and the Staten Island Landfill.

As such, they have been exposed to a number of identifiable toxic
substances and perhaps hundreds of other combinations of these
toxins that may never be identified, and the long-term health ef-
fects of which are still unknown.

The major concerns of police officers can be grouped into four cat-
egories. No. 1, the development of a uniform procedure to provide
physical exams over an extended period of time to monitor the
overall effects of their exposure to the elements at Ground Zero and
Staten Island Landfill. No. 2, assuring essential and required med-
ical treatment within the basic health coverage provided by the
city.

No. 3, in recognition of the fact that many of the illnesses which
result from contact with toxic substances can take in excess of 10
years to appear, we should revise the current pension provisions to
protect the families of those who retire and then may suffer a dis-
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ability and/or terminal illness as a result of their exposure to
Ground Zero and the Staten Island Landfill environment. No. 4, re-
vise the current legal requirements which impose an unrealistic
time limit on one’s ability to commence an action against the city.

Those are highlighted as pinpoints, and if I may just take the lib-
erty just to explain them a little briefly, not from my written state-
ment, but right from the heart. I was so pleased to hear Dr. Kelly
testify before that the fire department has implemented a proce-
dure from day one to monitor the results of physical exams over an
extended period of time. Unfortunately, I'm also saddened to in-
form this committee that no such procedure exists in the New York
City Police Department.

First, so disturbed were we, meaning, when I say we, the five po-
lice presidents, that we called a meeting last week and out of our
own money, the union dues, we put up $85,000 as seed money to
implement the program to start a similar procedure within the
New York City Police Department, which does not exist today. So
I would hope perhaps as a result of the testimony today, maybe the
mayor or someone within the city agencies will look at this and
say, we were unaware of the fact that no such procedure existed
in the police department, and commence one immediately. It should
not be at the cost factor of the members of the union.

Second, when I said assuring essential required medical treat-
ment within the basic health coverage provided by the city, many
of these ailments that occur as a result of being exposed to toxics
require special and specific type of treatment and exams. Most of
this type of treatment and exams are not covered by the basic
health packages provided by the city of New York. Therefore, I
think it’s essential that we take a very close look at that, and say
if there is any illnesses that are directly related to their exposures
that this type of coverage should be provided by either the State
or the Federal Government.

Third, in recognition of the fact that many of these illnesses re-
sult from, you know, 10 years from now, many of the members of
the police department are retiring this year for a number of rea-
sons, a large amount are. Therefore, the way the current pension
rules are designed, if you do not have that ailment on the day of
your retirement, and subsequently, you develop an illness, well,
you cannot come back to the pension system and get a modification
to the payment.

I think there’s going to be a desperate need for police, fire and
other city employees to have some sort of legislation designed that
would protect their families in the event that they develop a dis-
ability and/or a fatal death, perhaps, even, as an exposure, so that
their families can be protected.

Fourth, under the current laws, you have up to 90 days in which
to file a suit against the city, or 90 days from the time the ailment
surfaces. If you fail to do so, then your timeframe to take such an
action against the city of New York is now over with. So I think
that again, although we’re talking about air quality here, these are
some of the hybrids that come off of this issue that we’re talking
about that I think are major concerns to the members of the police
department, and I'm sure to the fire department and other city em-
ployees.
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So to try and stay within the timeframe allotted me, I'll just say
thank you to the committee and hope that we have the opportunity
to address these issues.

Senator CLINTON. Thank you so much, Mr. Scotto. I think that
your ideas are very good ones, and we’ll certainly be sure that both
the city and the State representatives get those specific rec-
ommendations.

Our next witness is Mr. Edward Malloy, the president of the
Building and Construction Trades Council of Greater New York.
Thank you for joining us, Mr. Malloy.

STATEMENT OF EDWARD J. MALLOY, PRESIDENT, BUILDING
AND CONSTRUCTION TRADES COUNCIL OF GREATER NEW
YORK

Mr. MALLOY. Thank you, Senator Clinton.

On the morning of September 11, 2001, nearly every unionized
construction project in New York City shut down as workers
rushed to Ground Zero. In the early days of this tragedy, it is esti-
mated that more than 10,000 of our members volunteered their
skills on the site. In the ensuing weeks and months since, when the
city of New York’s Department of Design and Construction as-
signed recovery and cleanup responsibilities to a team of the area’s
most respected contractors, approximately 2,000 of our members
per day were employed in two around-the-clock shifts of 12 hours.
Today, as this recovery and cleanup effort moves toward conclu-
sion, several hundred of our members remain on the job.

In testifying before the subcommittee this morning, we would
like to draw your attention to two areas of interest and concern.
The first is the area of measurable safety and health data and the
partnership between labor, management, and government which
has produced rather impressive results in this regard. The second
is the less certain issue of how we address safety and health expo-
sures which are not as easily detectable as common bumps and
bruises.

On November 20, 2001, the Building and Construction Trades
Council, the Employers Association, OSHA, and other public and
private entities working at Ground Zero implemented a safety and
health partnership agreement on the site. A copy of this agreement
is attached to our testimony for your consideration. Let me share
with you what we consider an exceptional report. The results of
this partnership and other cooperative efforts are encouraging.
With more than 2 million hours of labor completed, there have
been 96 claims for workers’s compensation reported. Of these
claims, 13 have resulted in lost time due to injury or illness. No
deaths or life-threatening injuries have occurred. All experts with
whom we have consulted advise that the number of injuries and ill-
nesses, as well as their relative severity, are well below what might
have been expected.

It is our intention as an industry, with both a continuation and
expansion of the commitment to safety and health, that this record
be maintained and improved.

The second matter of concern pertains to the need for clinical
medical services to be made available to every individual, whether
they resided, volunteered, or were employed at Ground Zero or in
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the nearby vicinity, particularly in the earliest days of this tragedy
when it would seem that the potential for exposures to contami-
nants was at its highest. We appreciate Senator Clinton’s efforts to
secure $12 million for this purpose and submit to the subcommittee
that additional funding must be provided to assure that every indi-
vidual whose health has potentially been adversely affected by ac-
tivities at or near Ground Zero be available to receive clinical med-
ical services.

Madam Chairperson, members of the subcommittee, the losses
and devastation caused by the events of September 11th are well-
known. It is imperative that every effort be made to assure that no
further unnecessary and preventable tragedies result, whether 10
days or 10 years from now. The provision of funding to make clin-
ical medical services available to all individuals who need them is
among the most important work that we believe the Federal Gov-
ernment can undertake going forward. We do not hesitate to argue
that it is a particular moral obligation to assure that those men
and women who responded so selflessly and even heroically to the
events of September 11th receive every possible consideration for
their well-being that can be offered.

We will be pleased to cooperate with you in every way to achieve
this goal. Thank you.

Senator CLINTON. Thank you very much, Mr. Malloy. I think that
the members you represent from all the building and construction
trades really deserve our thanks and gratitude, not only for what
they did in the immediate aftermath, but the extraordinary way
that the cleanup has proceeded, ahead of time, below budget, and
I hope you’ll convey that on behalf of all of us.

Our next witness is Dr. Stephen Levin, medical director, Mount
Sinai, the Irving J. Selikoff Occupational Health Clinical Center.
We look forward to your testimony, Doctor.

STATEMENT OF STEPHEN M. LEVIN, M.D., MEDICAL DIREC-
TOR, IRVING J. SELIKOFF OCCUPATIONAL HEALTH CLIN-
ICAL CENTER, MOUNT SINAI MEDICAL CENTER

Dr. LEVIN. Thank you. Senator Clinton, I'm happy to be here
today to talk about the health impacts of the attack on the World
Trade Center, our understanding of the short-term and longer-
range risks to health and a perspective on what needs to be put
into place to meet the needs of the thousands of workers and volun-
teers who played a role in the response to that disaster.

Our center is funded by the New York State Department of
Health, and it’s part of a statewide network of occupational medi-
cine clinics that was established by the State legislature to exam-
ine and treat workers who have developed illness or injury caused
by their exposures at work. We have an explicit mission, and that
is to find ways to prevent occupational illness by reducing expo-
sures or by detecting and treating such diseases as quickly as pos-
sible once exposure has occurred. That, I think, applies to the cir-
cumstances we’re dealing with today.

Since September 11th, we have examined more than 250 men
and women who worked or volunteered at or near Ground Zero.
Most of these individuals came to us because they had respiratory
symptoms that developed after their exposures there. This very
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weekend, Saturday and Sunday, we saw over 100 iron workers who
had responded during the first few days after the attack, and we
learned a great deal this weekend that confirmed our clinical im-
pressions from seeing individual patients over the past several
months.

We have long experience in our Center with the health con-
sequences of exposures in the construction environment. As Ed
Malloy knows, we've been working with the building trades and
employers for a long time. As a result of that experience, we were
able, therefore, to predict, unfortunately all too accurately, what
health risks were posed by the exposures at and near Ground Zero.
That’s in exposures to the wide range of airborne irritants present
in the smoke and dust caused by the fires and the collapse of the
towers, which has been reviewed earlier today by Dr. Thurston and
others.

As with most cases of illness caused by environmental agents,
the likelihood of developing illness and the severity of that illness
depend largely on dose, how much exposure has occurred. What I
want to talk about today what we have observed among adults who
were exposed at the World Trade Center site. My colleague and de-
partment chair, Dr. Phil Landrigan, will talk shortly about the
risks to children.

Among the people who fled the buildings, the firefighters, police,
and emergency medical techs and the ordinary citizens who tried
to help after the planes hit the towers, many were caught in the
huge, dense cloud of dust and combustion gases released by the col-
lapse of the buildings. Those people had some of the worst expo-
sures that occurred. They inhaled high concentrations of smoke and
dust. Following that grouping, which had the worst of exposures,
are those who came to the Ground Zero in the days immediately
area after the collapse, the first days and weeks after September
11th, who performed rescue and recovery work or to were involved
in restoration of essential services there. They also had heavy expo-
sures. They were selfless and heroic, often, in what did what they
could in the effort to save lives.

The thousands of construction and support workers who have
been involved in the removal of debris from the site, as recovery
efforts have been ongoing, often working 12 hour days, sometimes
6 and 7 days a week, also have had all too frequent exposures to
the dusts and gases which until recent weeks were a constant fea-
ture of the site. We were concerned early on, and I mean within
24 hours, that these exposures would cause respiratory tract dif-
ficulties, and that is, in fact, what we have seen clinically. Prob-
lems range from persistent sinusitis, laryngitis, bronchitis, and
among some, the first attacks of asthma they have ever experi-
enced in their lives.

These problems have been especially severe, as has been pointed
out earlier today, among those who had respiratory problems before
September 11th. Many have noticed a marked worsening of their
pre-existing sinus problems or breathing difficulties.

But what is perhaps most striking is the occurrence of res-
piratory problems, chest tightness, cough, shortness of breath,
wheezing, among individuals who were in excellent physical condi-
tion before the attack on the World Trade Center. Firefighters are
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an example, ironworkers and other constructions are similar exam-
ples. The experience of our patients parallels that of the fire-
fighters who have been evaluated by Dr. Kelly and Dr. Prezant,
that we’ve heard about already today. High rates of respiratory ill-
ness have been found among those firefighters, and it’s our impres-
sion, especially after this weekend’s experience, that we’re going to
see comparable rates of respiratory difficulties among construction
workers and others who were at or close to Ground Zero, especially
early on after September 11th.

Some of our patients, once they are away from Lower Manhat-
tan, have noticed a general improvement in their symptoms, but
find that exposure to cigarette smoke, to vehicle exhaust, to clean-
ing solutions, to perfumes or other airborne irritants that their
symptoms are being provoked. They’re having reoccurrence of their
symptoms, in these other settings where irritants are present.
None of them had such experience prior to September 11th.

Now, not all who were part of the effort at or near Ground Zero
developed these persistent respiratory problems. Some are more
susceptible than others. The trouble is that we can’t predict who
the susceptibles are. It’s something we recognize after the fact. It’s
very important for all individuals who have been affected this way
that you prevent further exposure to irritants. But treatment with
appropriate medications has to be instituted as quickly as possible,
to prevent these conditions from becoming lifelong, disabling ill-
nesses.

I want to make one comment, there’s been a tendency to ascribe
to short-term problems the irritant reactions. To think of long-term
health consequences as only those who have to do with asbestos
and potential 20-year later cancer incidents. Well, I can tell you
that there will be individuals, especially if they’re not treated ade-
quately, who will have developed asthma as a consequence of these
exposures which we are here, until now calling them short-term re-
actions, who will have asthma for the rest of their lives, especially
if they are not treated early. That’s the importance of the kind of
surveillance program that’s been discussed here.

In the past couple of months, and I think what I'm going to say
relates more to the issues of concern expressed so far today. We
have seen similar respiratory problems emerging among some of
the office workers who have returned to buildings situated in the
immediate periphery of Ground Zero, especially those located down-
wind from the debris pile and the fires that were actively burning
until December. For most, these symptoms of eye, nose, throat, and
chest irritation are transient and they’re not of serious concern.
That’s for most people.

We have patients with new onset asthma since they returned to
work in nearby buildings, people who were never previously asth-
matic who now have this condition. They were not at Ground Zero.
They were four and five blocks downwind of Ground Zero, but expe-
rienced some of the same problems. Most of our patients note that
now that the fires are out, their symptoms are improving. That’s
an encouraging fact. There are some who remain very provokable
as time goes on.

I want to talk about one other clinical feature that surprised us
in its frequency and intensity, even though we predicted that we
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would have some of these problems, and that’s the psychological
distress that occurred especially among the early responders. Many
of our patients came to us for respiratory problems, but a brief
questioning also elicited reports of persistent flashbacks of images
and sounds of human trauma and horror they had witnessed, espe-
cially early on. Police officers, construction workers, and others
have had sleep difficulties, depression or irritability, and many had
difficulty controlling their tears when they described this or when-
ever they were reminded of what this, and in New York City, there
are constant reminders of this.

The group debriefing sessions that many participated in were
simply insufficient to help some of these individuals resolve these
difficulties and the effects of their experience on their emotional
well-being and the need for a well developed program to treat such
individuals, I think, is clear. Among these tough ironworkers that
we saw this weekend, I'd say one out of three were still experi-
encing significant impairments to their psychological well-being. It
was really quite striking and surprising.

I want to address the issue of asbestos exposure at and near
Ground Zero, because it been such a constant feature of discussion.
We know that asbestos is in the debris pile, there’s no mistaking
that, and we know that it’s in settled dust inside and on the out-
side of buildings. We know that that’s so. Fortunately, the data in-
dicate that asbestos concentrations in the outside air suggests that
there really will not be much of a problem as a consequence of
walking down the street near it. That’s comforting.

For those who work at Ground Zero itself, respiratory protection
is the key. The kind of respiratory protection that’s been suggested
early on from within 48 hours of the time of the attack, this is the
appropriate thing. The problem is that compliance out there on the
site can hardly be described as universal. That remains something
of an issue.

There is a group at special group risk for asbestos-related disease
that hasn’t been talked about today: the workers who are involved
in the in cleanup of the buildings, the offices and residential spaces
near the site. For an individual household resident or office occu-
pant who cleans his or her own space, surely it should be done cor-
rectly, but even if it’s done incorrectly, the likelihood of significant
risk for asbestos-related disease is low. We know that from looking
at occupational groups, the construction workers that have been
working a lifetime with this material. The risks are very low for
an individual apartment owner who does it, even wrong. Although
by no means should that be encouraged, and surely we can prevent
those exposures.

Those individuals who are involved in doing the cleanup work
day in and day out, perhaps for months, are at genuinely signifi-
cant risk. These are unprotected workers. Many of them have been
hired off the street, they’re not unionized workers, they’re often not
English speaking, and they are among the most vulnerable of
workers, that they should have been permitted to be exposed to as-
bestos dust in this fashion is a public health failure. Unfortunately,
the information we have is that it’s ongoing.

Now, let me finish by saying that from our perspective, from our
own clinical experience, the experience of the firefighters that have



58

been so well studied, the information points clearly to the need for
developing medical surveillance programs for everyone who placed
himself or herself at risk in the course of their efforts, whether as
employed workers or volunteers. A registry has to be established.
It’s quite clear, everyone agrees that that’s so.

Medical examinations to identify persistent respiratory, musculo-
skeletal, and psychological conditions should be made available to
all who were there. Treatment should be initiated where findings
warrant it. There’s been a lot of talk about the need for ongoing
research and surveillance for research purposes. We know of work-
ers who now 5 months after the episode have still not been ade-
quately evaluated and are still not receiving adequate treatment.
We learned that from the ironworkers that we saw this weekend,
5 months after their exposure. It’s key that they be identified and
treated as rapidly as possible. Because the longer you delay treat-
ment, the less effective treatment is, and the more likely you're
going to wind up with long-term consequences.

If resources are made available, a consortium of medical institu-
tions under the guidance of occupational and environmental medi-
cine expertise can be established, working in coordination with the
appropriate Government agencies, to provide these evaluations and
treatment programs. I am confident that we would receive full co-
operation from relevant employers and labor organizations to facili-
tate the development of the registry and the clinical surveillance
program itself. As others have said before, the many workers and
volunteers who have given so much of themselves deserve no less.
Surely, the sort of program that the firefighters have been able to
establish is the sort of thing that’s appropriate for many others.

So I thank you, and I will be pleased to answer questions.

Senator CLINTON. Thank you very, very much, Doctor. I think
that your insight and expertise is something we’re going to be rely-
ing on as we move forward. Perhaps after the hearing, you and Mr.
Scotto can talk about ideas you might have. Because I'm concerned
by what he’s reported with respect to the police officers. We look
to you to give us some guidance.

Our next witness is Ms. Christodoulou, who is the president of
the Stuyvesant High School Parents’ Association, and we welcome
you here.

STATEMENT OF MARILENA CHRISTODOULOU, PRESIDENT,
STUYVESANT HIGH SCHOOL PARENTS’ ASSOCIATION

Ms. CHRISTODOULOU. Thank you. On behalf of the 6,000 parents
at Stuyvesant High School, thank you for holding this hearing on
a matter of great concern to our community.

Stuyvesant is located four blocks from the World Trade Center.
The 3,000 students and 200 staff members were evacuated in the
middle of a cloud of toxic dust and debris as the second tower was
collapsing. The Board of Education reopened the school on October
9. Unfortunately, environmental conditions in and around the
school continue to pose a potential threat to our children.

I am not a scientist, I am not a doctor. I am a parent, and the
president of the Parents’ Association. Having listened to respected
experts for the last 5 months, our conclusion is that the environ-
mental safety of Lower Manhattan is still very much in debate.
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While this debate is going on, our children are getting sick. Our ex-
perience since returning to school has been and continues to be
problematic. As the inside of the school tested positive for asbestos,
the Board of Education conducted an asbestos abatement prior to
reoccupancy, and agreed to undertake environmental sampling in-
side and outside the school. The excavation operations at Ground
Zero continue to release a variety of contaminants into the air. Sev-
eral hundred trucks a day carry the pulverized debris and steel
beams coated with asbestos from Ground Zero to a barge which is
located right next to our school. It’s less than 100 feet north of our
school. This is the main debris removal from Ground Zero.

In addition to whatever the composition of the debris is, which
is dumped right next to our school and in the middle of the commu-
nity, diesel emissions from the many trucks and cranes at the
barge are a source of additional contaminants. That makes it ex-
tremely important to take preventive measures to prevent these
contaminants from entering the school. Unfortunately, this has not
happened. Results from environmental sampling conducted by the
Board of Education demonstrates that on more than 50 percent of
the days, from October 9 when our children returned to school to
February 1, measurements of respirable particulate mater, the
PM; s, inside the school have exceeded EPA guidelines for children.
These particulates may pose a greater danger because they contain
a mixture of toxins. Levels of lead dust in excess of regulatory lim-
its were found inside Stuyvesant on several occasions as recently
as last Thursday.

To date, the Board of Education has failed to take adequate
measures to protect our children. It still has not cleaned the duct-
work of the ventilation system. After months of stalling, it up-
graded the filters of the ventilation system at the end of January,
after our children had been in the school since October 9. You may
hear from the speakers who follow me that conditions at
Stuyvesant have stabilized. There is no evidence to support this
conclusion, because the environmental quality outside the school is
unpredictable.

Also, in accordance with two independent environmental engi-
neers, working with the Parents’ Association, the upgrades to the
ventilation system that the Board of Education has conducted are
inadequate.

The barge operation is a main source of contaminants. The PA’s
environmental engineer has measured and compared airborne con-
centrations of particulate matter at or near Ground Zero and at the
north side of Stuyvesant by the barge, and has consistently found
particulate matter to be higher at Stuyvesant than at Ground Zero.
On several occasions, the EPA notified us that it had monitored
high levels of certain contaminants, which I'm going to attempt to
pronounce

Senator CLINTON. You can just add that to the record.

Ms. CHRISTODOULOU. OK, fine. At its monitoring station between
the school and the barge. Carting of the Ground Zero debris mate-
rial to the barge constitutes an unacceptable risk to our children
and to the surrounding community along the truck route. Within
two blocks from the barge operation, there are 4,500 school chil-
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dren, some as young as 4 years old. Of course, it’s in the middle
of a residential community.

We are in the unique position to observe this operation, and we
can report to you that despite assurances from Government offi-
cials, the trucks are not always adequately covered. On cold days,
the debris cannot be hosed down to prevent the release of dust. The
levels of visible dust in the air and on the pavement are high. Die-
sel emissions from the trucks and the cranes are high.

This morning, you heard Mr. Johnson of the Department of Envi-
ronmental Conservation testify that they are looking to install par-
ticulate traps and low sulfur fuel for the trucks. I have met with
Mr. Johnson and with Ms. Wills, the chairwoman of Community
Board One at the barge in early December, 2 months ago. We were
talking about the same measures 2 months ago. I'm very disturbed
that we’re still talking about it. We need action. If the reason that
action is not provided is a lack of funding, some agency, FEMA,
whoever it is, should step in and provide this funding. We cannot
just talk about things and not have action.

To date, Government agencies have been unwilling to either relo-
cate the barge to a less damaging site or to take effective measures
to protect the community. Since the return to school on October 9,
a number of students and faculty have reported and exhibited clini-
cally diagnosable symptoms of illness. Many parents report that
their children have experienced unusual rashes, nosebleeds,
coughing attacks, and chronic sinus and respiratory problems. Par-
ents have reported to us several emergency room visits.

Despite what you may hear from the speakers that follow me, no
epidemiological study of the students has been conducted. I can say
this with full confidence, because parents have not been asked for
their written consent, which is required in order to conduct a study
on minors. Also, there has been no study or interviews of parents
or students. The incidence of student illness cannot be adequately
characterized based only on attendance rates and visits to the
school nurse’s office.

In conclusion, these developments call into question any un-
equivocal assurances from Government agencies, including the
EPA and the Board of Education, about the health and safety of
our children.

Regarding what courses of action should be implemented to pro-
tect environmental quality and public health, I have a whole list.
They’re in the record. I want to focus on two. First, the truck and
barge operation right next to the school should be relocated to an
area where there is less residential and educational impact. The
Government should assume responsibility for implementing a cen-
tralized and coordinated effort to monitor and track incidence of ill-
ness. A central registry of all residents, workers, and students who
have been exposed to contaminants as a result of the September
11th attacks should be established.

The student population at Stuyvesant is very diverse. Many of
our students come from first and second generation non-English
speaking immigrant families. We are concerned that many of these
families do not have the wherewithal to seek early medical care.
Dr. Stephen Levin has advised us that early detection and treat-
ment of respiratory illness is critical in terms of preventing such
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illness from becoming chronic. I would like to take this opportunity
to thank Dr. Levin for his help during this period.

The Government should assume responsibility, therefore, for
early detection and medical treatment of illness related to the
World Trade Center disaster. I will also go a step further. In my
opinion, a dedicated fund should be established to pay for medical
co(sits ilssociated with any future health problems of registered indi-
viduals.

Thank you for the opportunity to address you.

Senator CLINTON. Thank you very much.

I think we’ve got some Stuyvesant family members here, which
I'm very glad to have. I think your points are very well made. Resi-
dents, too. I know. Well, we’ve heard a lot from the residents. I
thought we’d give a plug to Stuyvesant. We're glad to have all of
you here.

Our next witness speaks from a different but related perspective,
as a second grade teacher at PS 89. Everything that we've just
heard about concerns affecting the high school students and teach-
ers at Stuyvesant is certainly very much in the minds of all of us
when it comes to the elementary school students. So I'm very
pleased that Julie Hiraga would be here to speak on behalf of the
students and teachers at PS 89.

STATEMENT OF JULIE HIRAGA, TEACHER, PS 89, MANHATTAN;
ACCOMPANIED BY: RANDI WEINGARTEN, PRESIDENT,
UNITED FEDERATION OF TEACHERS

Ms. HIRAGA. Thank you. Good afternoon, Senator Clinton and
members of the committee. I am pleased to be here with Randi
Weingarten, president of the United Federation of Teachers. Thank
you for this opportunity to testify on the health issues that concern
those of us who live and work in Lower Manhattan.

The brutal attack on the World Trade Center on September 11th
was a trauma we are all still learning to overcome, but slowly we
are trying to return to our normal routine, and that’s what the
teachers at PS 89 want. We are scheduled to go back to our home
school on February 28th, and although there’s a lot of excitement
and optimism, there’s also some anxiety about safety. Teachers are
concerned about having to keep windows closed and not having an
outdoor play space for the children.

Also, the school is on the truck route for debris removal. These
huge trucks emit diesel fumes and their cargo throws a lot of dust
in the air. Teachers are worried about the long-term impact on
their health and that of our students, and we wonder if symptoms
may not emerge for some time.

At PS 89, parents’ environmental concerns have affected enroll-
ment. Some families have moved. Others have withdrawn their
children, and now we have only half as many students as before
September 11th. Sadly, we hear that parents of up to 30 more stu-
dents intend to enroll them elsewhere, rather than return to our
home school at Ground Zero.

As for teachers, having our union as a watchdog has helped allay
some of those fears. For example, the UFT’s two industrial hygien-
ists and its consulting physician made presentations to our staff
and answered all of our questions. They and other union represent-
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atives explained what was being done to control the dust, such as
watering down the trucks, and installing mats under all exterior
school doors to hinder dust seepage. They helped our school get a
more efficient filtration system and a HEPA vacuum for our custo-
dial staff. They even sent us snacks and paper towels, which was
a real morale boost when we needed it.

We've seen what happened as other schools reopened. Stuyvesant
High School was the first on October 9. After some of its staff and
students complained of respiratory problems, the UFT asked the
Federal Government to step in. As a result, on January 29, the Na-
tional Institute for Occupational Safety and Health began sur-
veying Stuyvesant staff to compare their symptoms with those at
a high school away from the affected area. We saw that the union’s
experts were not content with acceptable facts and figures alone.
They conducted onsite visual inspections to make sure that all the
affected schools were properly cleaned and prepared for reoccu-
pancy. When they spotted potential hazards, they forced the city to
delay the move until it cleaned them spotless.

So to sum up, we have lingering concerns about our students’
psychological and educational welfare, as well as parental reac-
tions. All of us at PS 89 have had concerns about air quality and
other health hazards since September 11th. However, the inde-
pendent monitoring and involvement of the UFT’s health and safe-
ty experts has helped to reassure us.

Thank you.

Senator CLINTON. Thank you very much.

We’ll now hear from Mr. Bernard Orlan, the director of Environ-
mental Health and Safety, New York City Board of Education. Mr.
Orlan, obviously the concerns that were expressed about
Stuyvesant and about PS 89 and about all of the schools in the af-
fected area are ones that I hope you will address in your testimony.

STATEMENT OF BERNARD ORLAN, DIRECTOR OF ENVIRON-
MENTAL HEALTH AND SAFETY, NEW YORK CITY BOARD OF
EDUCATION

Mr. ORLAN. Good afternoon, Senator Clinton. I am happy to ap-
pear here today on behalf of Chancellor Harold O. Levy and the
New York City Board of Education. We appreciate the opportunity
to speak about how the events of September 11th have affected
public schools in the area of the World Trade Center.

I am Bernard Orlan and I am the director of Environmental
Health and Safety for the New York City Board of Education. As
you are aware, as of September 11th, we were forced to evacuate
a number of schools in the downtown area. While it has been noted
numerous times, it is worth pointing out once again that this evac-
uation was accomplished without a single injury, either to a teach-
er or to a child. Teachers and other staff kept their charges safe.
Indeed throughout the entire system, teachers, principals, assistant
principals and support staff worked tirelessly to get children home
safely and in the aftermath of that day have helped our students
get back to the business of learning.

In the days following the disaster, many of our school buildings
were used by various emergency agencies including FEMA, the
city’s Office of Emergency Management for rescue and ultimately,
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recovery operations. Other school facilities were used by the Red
Cross as emergency shelters. Once permission was granted by the
city to normalize activity from the 14th Street area to the Canal
Street area and areas east of Broadway, schools in this area were
tested for various contaminants, for particulate dust, for carbon
monoxide, for asbestos and a host of others. We compared it to the
air quality and established baseline levels that exist. Unfortu-
nately, there are not very many guidelines out there that pertain
to children of school age. Asbestos happens to be one, and dust par-
ticulate happens to be another. That’s why I wholeheartedly agree
with the other speakers that have discussed the registry and the
need to take advantage of this situation. Hopefully, we’ll never
have to utilize this experience. But since we have survived at this
particular point, it’s incumbent upon us to use this as a laboratory,
so that we know that our children have been safeguarded in the
future against anything they may have been exposed to.

The results of these tests and other tests that were taken in con-
junction with various health agencies verified that the buildings
were safe for children and staff to return. This left us south of
Canal Street and west of Broadway seven schools that were con-
tained in six separate buildings that could not immediately be reoc-
cupied. They included two high schools south of the Trade Center
area, they included one high school north of the Trade Center area,
St}tllyvlesant High School, an intermediate school and two primary
schools.

Four of these schools were actually being used at the time by
emergency workers, by Port Authority of New York and New Jer-
sey, by FEMA, by various other and agencies as staging areas for
the various rescue and recovery operations that were taking place.
Once these buildings were turned back to the jurisdiction of the
Board of Education, we began exhaustive environmental testing,
both inside and outside the buildings. First, of course, would have
been to test for asbestos. We used the most sensitive testing avail-
able. We went directly to the Transmission Electron Microscopy,
because we are a school, we have to follow the most sensitive, ex-
acting, AHERA guidelines. We had to take that step beyond what
the EPA would have required normally in a residence. But we had
to go to the EPA AHERA guidelines.

In some instances, we did find elevated levels of asbestos, in oth-
ers, we did not. Nevertheless, a decision was made to clean these
buildings from top to bottom by AHERA certified asbestos abate-
ment handlers that are State certified by the State Department of
Labor, that are certified by EPA. Even in those situations where
we did not encounter asbestos, the mind set of these workers that
knew how to operate a HEPA vacuum, that knew how to wet wipe,
that handled minute amounts of contamination, were very impor-
tant to us. So although in hindsight we may not have needed to
have these handlers used throughout all the buildings, neverthe-
less, it was a decision made and it is a decision we still stand by
to make sure the buildings were cleaned as best they could be at
that time.

As the buildings were turned over to us to be allowed to reoccupy
for our occupation, for education and for other activities that took
place in the schools, we conducted a battery of tests. These in-
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cluded testing for dioxins and PCBs, asbestos, particulates, various
metals, cyanides, various air contaminants. Prior to the reoccu-
pancy, we received acceptable levels of all these contaminants. In
addition, we worked together with the United Federation of Teach-
ers environmentalists, the various health agencies that were in-
volved, and the Parents’ Association consultant to develop various
tests that would give that feeling of comfort as we moved along, as
we go further from the actual September 11th event. There were
various tests that were conducted, again daily for asbestos. At
Stuyvesant High School we sampled, continued to sample 21 times
each day for asbestos, both inside and outside the building, around
the building, on top of the building, close to the fresh air intakes,
near the barge of the building. We’d take close to 100 samples of
particulate air on instantaneous measure at these schools.

We continue to do these either on a daily or weekly basis, de-
pending on the necessity of the tests and based on the previous re-
sults that have been found. For example, metals and dioxin are
done once a week. At this point, there are only two schools that
have not been reoccupied, one would be PS 89, that shares a build-
ing with IS 89, and the school downtown, the High School for Eco-
nomics and Finance. When they are ultimately going to return,
which should be in a few weeks, they will follow a three-pronged
approach that we’ve had with our other schools. Namely, when
they do go in, the environmental monitoring must continue, that
the environmental situation in the building in terms of the heating
and ventilation system, must be inspected, enhanced when avail-
able, so that we can trap the smaller particles of air that many in
the scientific community feel may be hazardous to the occupants of
the building.

In addition, we have barrier mats to avoid having people enter-
ing the building as being a vehicle for bringing in new contamina-
tion. These mats have to be laundered periodically so that they
cannot bring anything else into the building from the surrounding
areas. In addition, there are medical and metal hygiene staff lo-
cated at each of our schools to assist and document as necessary
in all of our schools. They will be there for the next period of time.

Basically in conclusion, we have done everything we can do to
ensure that our students are learning and our teachers can teach
and they can do so in a clean and secure environment. We will con-
tinue to monitor their environment for those issues that we’ve doc-
umented up to this point, and other concerns that may arise. We
will continue to work with members of the school and public health
community so that we can as a team approach continue to safe-
guard the health and safety of the school occupants, the teachers
and of course our children. Thank you.

Senator CLINTON. Thank you, Mr. Orlan.

Our next witness is—we will have time for questions. Just a
minute. We’re going to hear from all of our witnesses.

Our next witness is Dr. Phil Landrigan. I want to also ask Ju-
dith Berger-Arroyo to join us at the table as well. We're going to
add her to this witness table for a very short testimony following
Dr. Landrigan.

Dr. Landrigan is the Ethel H. Wise professor and chairman, De-
partment of Community and Preventive Medicine, the Mount Sinai
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School of Medicine. Certainly, I don’t think there is anybody in the
Nation who is more expert on the environmental effects of toxins
and the exposures that children have than he is. I really appreciate
your being here, Dr. Landrigan.

STATEMENT OF PHILIP J. LANDRIGAN, M.D., CHAIR, DEPART-
MENT OF COMMUNITY AND PREVENTIVE MEDICINE; PRO-
FESSOR OF PEDIATRICS, DIRECTOR, CENTER FOR CHIL-
DREN’S HEALTH AND THE ENVIRONMENT, MOUNT SINAI
SCHOOL OF MEDICINE

Dr. LANDRIGAN. Thank you, Senator Clinton. Thank you very
much. I want to commend you and Chairman Lieberman for having
convened this hearing, and single you out for the extraordinary
leadership that you’ve given to public health generally and to focus-
ing September 11th on the consequences of the attack.

It was good to see Congressman Nadler here this morning. A
number of us have consulted Ground Zero Elected Officials Task
Force. That’s been a very rewarding activity.

I was thinking as I came in this morning, I'm still having trouble
personally on the 11th day of each month. I suspect that I and
many of us will for a long time to come. It’s good to have you trans-
form that pain into the kind of energy that we’re exercising here
this morning.

What I'd like to talk about, and I'll keep it very brief, because
I appreciate that I'm the next to the last thing between everyone
and lunch, is risk to children and particularly what do we do about
assessing, preventing, dealing with the long-term health risk to
children. We’ve heard a great deal today about the exposures, the
asbestos, the particulates, the products of combustion, the other ex-
posures that were visited upon New York. We’ve heard from my
colleague, Steve Levin and from George Thurston and others, Dr.
Kelly, about what’s being done to protect the workers.

Kids are a group at particular risk, of course, when we think
about environmental hazards. They live close to the ground, so they
breathe more dust than adults. They take in more air per pound
of body weight per day than we do, because their respiratory rates
are more rapid. They have more future years of life, so they have
much more time to develop any disease that may be triggered by
exposure. Last, of course, kids are more vulnerable. They’re just in-
herently more vulnerable than adults to toxins.

I put some numbers together. On the morning of September
11th, there were 46,000 children living in Lower Manhattan below
14th Street. About 11,000 of these kids are under the age of 5, and
3 of them lived within Y2-mile radius of the tower. You've already
heard information on the numbers of children who were at the var-
ious schools, which totals about 4,500 children. We also estimate
that there were about 1,700 women in Lower Manhattan that
morning who were pregnant, various stages during the course of
their pregnancy.

Thinking about risk to children, I think it’s useful to divide those
risks into several categories. You've heard all these this morning,
so I'll just touch upon the headlines. First of all, there are the risks
that are associated with inhaling ambient, outdoor air. I think the
data that Dr. Thurston presented are crystal clear, that levels were
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higher at the beginning. They’ve declined since, and for the last
several months, particularly since the fires have gone out, things
are pretty decent.

You've heard about the schools, and I've consulted pro bono to
the Board of Education. It’s my impression that by and large, in-
side the schools, conditions are good, that the Board of Education
is making an extraordinarily diligent effort to deal with the prob-
lems in the schools. I'm still a bit worried about the playgrounds,
because some of those outdoor play spaces are right by the roadway
where the trucks go, as Mr. Hiraga just described the trucks. I've
been down there, I've seen those trucks go by inadequately covered.
I certainly wouldn’t want any of my grandchildren to be out there.

Then last, there’s a question of homes. It’s clear that the degree
to which homes have been cleaned has been uneven. Some have
been dealt with very well, of course, but others have not been dealt
with adequately. Kids who are in those homes, and indeed, people
of all ages, are at risk of exposure to particulates, asbestos, prod-
ucts of combustion, and whatever else may have gone into those
homes in the days following the attack.

So I salute you for having proposed that there be long-term sur-
veillance of people who have been exposed to the products that
were liberated into the air following September 11th. The way I see
it now, there are two groups who are reasonably well covered by
ongoing surveillance efforts, and one group who are mostly not cov-
ered at all. The workers are pretty well covered, there are obvi-
ously gaps. We heard from Mr. Scotto about the inadequate cov-
erage of the police officers, but at least the firefighters, certain of
the construction workers, are being well covered. My sense is that
with the strong unions in place and people like Steve Levin to keep
an eye on things, that if we all work together, we’ll do a good job
of covering the workers.

We'’re also doing a reasonable good job of covering people at the
other end of life, namely pregnant women and their children. Our
group at Sinai with colleagues at Columbia have received sup-
ported from the New York Community Trust, and we hope to get
additional support from National Institute of Environmental
Health Sciences to organize a prospective epidemiologic study of
pregnant women and their offspring. In fact, it’s already been
launched. We've already recruited a couple hundred women against
our target of 600. So that is progressing reasonably well.

The group who are pretty much uncovered by any sort of system-
atic medical effort at the present time are kids. Yes, there have
been sporadic efforts, ATSDR I think has looked at a few people,
various hospitals have looked at a few here and there. But I agree
with what Ms. Christodoulou said, to my knowledge, there’s been
no organized effort to do systematic surveys of respiratory health
problems, mental health problems, other health problems in chil-
dren. I think this is a serious need that needs to be met. We need
to put into place organized programs for examining, registering,
caring for and tracking these children.

I think these programs are going to have to be kept in existence
for several decades. Because we know about the long-term risks of
asbestos, mesothelioma, in particular, that may not become evident
for two, three and even four decades in some of these children.



67

We’ve had some preliminary discussions about the need for such a
registry with Dr. Henry Falk, the administrator of ATSDR. He’s
supportive, money may be an issue. I can say that, he can’t.

Thank you again, Senator Clinton, for having convened this
hearing.

Senator CLINTON. Thank you very much, Doctor.

Our final witness is Judith Berger-Arroyo. She’s a public health
nurse at the New York City Department of Health. She’s a member
of Local 436 of DC 37, Lee Saunders, the very excellent competent
head of DC 37, is here. That was a union that basically was driven
out of its headquarters because of its proximity to Ground Zero. So
they've struggled not only with the needs of their members, who
are throughout the city in various positions, but also very much
trying to figure out how to keep themselves going. I think you're
back in, now, Lee, basically? Good.

Well, thank you very much, Ms. Berger-Arroyo. We’re looking
forward to hearing from you.

STATEMENT OF JUDITH BERGER-ARROYO, PUBLIC HEALTH
NURSE, DISTRICT COUNCIL 37

Ms. BERGER-ARROYO. Thank you, Senators Lieberman and Clin-
ton, for giving us this opportunity to address your subcommittee.

As you pointed out, my name is Judith Berger-Arroyo. I'm a pub-
lic health nurse with Local 436. But in addition to being a member
of Local 436, I am the member at large representative for Manhat-
tan, which means I represent all the public health nurses that
work in the borough of Manhattan. I am testifying not only on
their behalf, but on behalf of the other 125,000 members of District
Council 37.

We are the everyday heroes who helped in hundreds of ways at
Ground Zero and elsewhere to keep the city working during the
terrible tragedy that occurred on September 11, 2001. I am here
today to request that the Federal Government provide funding for
appropriate medical testing, treatment and surveillance, as well as
continued safety training for us city workers who selflessly and vio-
lently put themselves in harm’s way following the September 11th
attack to assist the citizens of this great city.

From the moment the first plane hit, we have worked, our mem-
bers who work as paramedics and emergency medical technicians
rushed to the scene to begin the rescue effort. Moments after the
attack, DC 37 lost three members, two EMTs, Carlos Little and Ri-
cardo Quinn from Local 2507, and Father Michael Judge, a chap-
lain from Local 299. A score of other members were injured in the
aftermath. Hundreds of other DC 37 members played and continue
to play important roles in the rescue, recovery and cleanup effort
in and around the World Trade Center.

At this point, I want to bring out more of what our members spe-
cifically. I myself personally, Local 436 has close to over 800 mem-
bers in the New York City Public School System. We provide the
health care there. I myself was a nurse in one of those public
schools in the red zone, if not specifically at Ground Zero. As a
member-at-large from Manhattan, I did hear from the public
health nurses that we had at PS 89, plus a few other members that
we had in the area who worked there.
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The cloud, even though it went up Broadway and up to a certain
point, the wind, when it would change directions or anything else,
would bring it up as far as Chinatown, where many of us worked.
We worked for 12-hour shifts for days after that, because we had
displaced shelters there. So even though the schools were closed,
the shelters were open and the public health nurses manned those
shelters in addition to providing services in the school.

So I was exposed, and since December I've had this “cold” that
I haven’t been able to get rid of. The cough comes and goes, and
once I think I'm feeling better it comes back.

Myself and my colleagues are most fortunate, because we have
health insurance that covers it. We have our own private doctors
that we go to. We have DC 37 here to help us, with Dr. Weem from
Mount Sinai. But we are concerned about parents and teachers and
the students in those schools that don’t have insurance or are im-
migrants and don’t speak English and may not think about that.
We do outreach on this, we’ve been hearing from our members.

In addition, our members who were working in the area, not just
at PS 89, and at the other schools, but we have the Bureau of Tu-
berculosis Nurses that worked in the area, we had epidemiologists,
we had nurses that went down to Ground Zero itself the very next
day that tested masks and everything else. A lot of them are com-
ing back with either fatigue that they’ve never had before or they
again, like myself, have coughs or this burr in our throats that we
can’t seem to get rid of. Some of our nurses who have suffered from
asthma before, who were very well controlled on medication, now
have had to add two or three more medications and are not doing
very well at all. These are problems that continue to crop up for
all of our public health nurses in the area.

We also have, since I'm speaking on behalf of all the members
of District Council, we have our Local 983, our urban park rangers,
who were among those who assisted in the evacuation of Battery
Park City and the surrounding areas. They were covered with,
needless to say since they were evacuating with the cloud. Our
Local 1322 and 376 members who work for the Department of En-
vironmental Protection immediately responded by ensuring that
the water supply to fight the huge fires was adequate.

Our motor vehicle operators from Local 983 also responded im-
mediately to address critical transportation needs. They are also
the ones who helped move all those cars recently with all that dust
and stuff to return them to their owners. As I speak, they continue
to haul debris from Ground Zero hundreds of times a day. There
are truck drivers, Local 375 hazmat workers, also played a critical
role, to make certain that chemical hazards were abated quickly.
Engineers and architects from Local 375 have been there from day
one to provide technical expertise in overseeing the safety of the
rescue and recovery operations. Other members of DC 37, such as
Local 768, public health sanitariums, Local 420, mortuary care
technicians, local 371, social service workers, have all played vital
roles by tending to the health and safety needs of those adversely
affected by this terrible event.

Until recently, Local 372, school lunch aides, fed thousands of
meals a day to the rescue workers at Ground Zero. Since Sep-
tember 11, 2001, DC 37 has spoken out on the need for adequate



69

funding for the city to address the multiple concerns of our resi-
dents, as well as our members, who have so vitally assisted in the
rescue and recovery efforts. To aid New York City in its recovery,
it is critical that the $20 million promised by President Bush be
made available promptly to enable the city to meet the crushing
and immediate economic needs.

More particularly, an integral portion of the $12 million that you,
Senator, and Senator Schumer have proposed to deal with worker
health issues must be specifically earmarked for the medical test-
ing, treatment and surveillance of employees who are exposed to
the numerous dangers, chemicals and other toxins in and around
Ground Zero. To date, only some of the employees working at
Ground Zero have received baseline medical examinations. Unfor-
tunately, hundreds of others have not. In order to adequately pro-
tect the health of these heroic workers, this money must be appro-
priated in an expeditious and efficient manner.

We must not allow unnecessary bureaucratic hurdles and lack of
coordination on the part of city, State and Federal agencies to fur-
ther delay this essential funding. Monies for medical testing treat-
ment and surveillance of workers should be allocated to the New
York State Occupational Health Clinic Network, which is well
equipped, trained and staffed, but presently lacks adequate funding
to deal with the huge number of workers potentially affected by
this disaster.

Failure to allocate adequate funding to address these pressing oc-
cupational health issues will unduly burden the city’s health insur-
ance carriers and delay the needed medical treatment and surveil-
lance that workers need now. Our Government should not place the
burden of continued good health on these heroic workers who have
already given so much.

I also want to point out, as Dr. Levin and everyone has pointed
out, a lot of our members are also suffering from a great deal of
psychological stress. We have a great many public health nurses
that have been unable to return to their areas of employment in
the Manhattan area down there. In fact, we have one public health
nurse that, she just can’t even look down at the area. We have to
try to arrange for a transfer for her, so she will be able to continue
doing her job.

DC 37 urges the subcommittee to immediately commit necessary
Federal funds to New York City to be used in the following man-
ner. To fund the occupational health clinics in New York City, in
order to provide appropriate medical testing, treatment and sur-
veillance. Develop training programs on safety and health-related
issues for workers taking part in the rebuilding of the city and to
develop a worker registry to identify workers affected by the Sep-
tember 11th attack. That is extremely important, because we need
to know. A lot of these chemicals are long-term effect and not short
term. We may not see anything for the next 10 or 20 years.

I would like to thank you for your time, and will answer any
questions that you might have.

Senator CLINTON. Thank you very much.

Well, the time is vanishing, and there are so many questions. I
reiterate that anyone with any questions in the audience, please
get them to us, we will pass them on, get them answered. But
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the(zire are several points that I want to touch on before we have to
end.

Mr. Orlan, let me turn to you, because there are two specific
issues that were raised, and I want your direct response to them.
The first, with respect to Stuyvesant, were the ventilation systems
and the ductwork cleaned, and who did that work, if it was done?

Mr. ORLAN. The air mixing chambers and the ventilation system
were cleaned by an asbestos hazard abatement company prior to
the reoccupancy of the school. Prior to that weekend, and there was
a holiday weekend, to ensure that there was nothing lurking be-
hind the ventilation system, the ventilation system was run, a
number of air changes, after which air sampling was conducted
throughout the school. The analysis was using the TM analysis, we
were able to get down to the smallest level of particulate. Those re-
sults were shared prior to reoccupancy of the school with both the
environmentalists with the UFT, with the various regulatory agen-
cies and with the parents’ association consultant.

Senator CLINTON. Ms. Christodoulou, you just heard Mr. Orlan’s
response. What’s your response to that?

Ms. CHRISTODOULOU. I think it was not a direct response. Your
question, Senator, was were the ducts cleaned. Mr. Orlan re-
sponded that the intakes of the ducts were cleaned. It’s a

Senator CLINTON. Let me stop you. Were the ducts cleaned, Mr.
Orlan?

Mr. ORLAN. The ducts themselves were not cleaned.

Senator CLINTON. Is there some reason why the ducts couldn’t be
cleaned?

Mr. ORLAN. The ducts, there was a sufficient number of air
changes going through the ducts. Whatever was reachable by the
ducts, the diffusers, the air chambers, the air handling chambers
themselves, were physically cleaned. From that point on, sufficient
amount of air was run through the ducts. It was a protocol agreed
upon by the parents’ association consultant prior to running this.
We shared results with that particular gentleman and with the en-
vironmentalists with the UFT.

Senator CLINTON. Well, now, I think this needs to be resolved.
It’s not going to be resolved here. But clearly, this is the kind of
either misunderstanding or lack of information or just difference of
opinion about what needs to be done that I would very much like
to see resolved one way or the other. Because I think that going
back to what Mr. Scotto said in the very beginning, I don’t think
anyone has any desire to expose our children to any toxins that can
be controlled and eliminated. If there are legitimate differences of
opinion, obviously my view is, you err on the side of doing more,
not less, and you will do everything that possibly can not only in
actuali‘(ciy, but frankly by perception, give the sort of confidence that
we need.

So I would hope that you can discuss this further and perhaps
on behalf of the parents’ association. I would appreciate getting a
report as to whether youre going to go forward and do that, or
whether some independent expert says it’s not necessary. Because
I think that that is the real bottom line on the Stuyvesant issue.

But I also wanted to ask Mr. Orlan about PS 89. I know there
are teachers and parents in the audience. I guess they’re also won-
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dering, can you have some kind of additional meeting with some
independent mediator or expert there, so that the questions that
they have can be answered? I know that this is something that
would be on the minds of any teacher or parent about their chil-
dren.

Mr. ORLAN. So far as the staff and parents of 89, we did meet
again last week. Chancellor Levy attended, various representatives
of medical establishments that are working with us, independent
agencies. Also their own independent consultant that the parents
have hired.

I spoke to the president of the parents’ association, and I did
offer to meet with them on an ongoing basis, even when school does
go back into session. If they have a regular PA meeting, if they just
need me to come in for 5 minutes once a month to say, before we
discuss reading and writing, let me tell you what we’ve done, what
our test results are, what the mayor’s office tells us is happening
with the site and with the barge. I will be more than happy to do
that. I've made that clear to them.

Senator CLINTON. Dr. Landrigan, as I've heard your testimony,
you said that having consulted pro bono to the board, and I know
you've also met with parents groups and teachers groups and oth-
ers, you are willing to say that you think that the interior of the
schools are acceptable, but you’re worried about the playgrounds
and the idling of the diesel trucks and the movement back and
forth to the barge. Is that a fair paraphrase?

Dr. LANDRIGAN. Yes, Senator, it is. My colleague, Joel Foreman,
who’s a pediatrician with me at Mount Sinai, and he directs an
ATSDR supported pediatric environmental health specialty unit,
was actually at the meeting that Mr. Orlan mentioned that was
convened last week with the parents of PS 89. We’re continuing to
review the data. It’s a work in progress, and we understand that
an examination of the data at one point doesn’t answer the ques-
tions for all time. But we’re committed to continuing to work with
the parents and with the board of education.

Senator CLINTON. I will take very seriously your recommendation
about the registry for children. It’s something that we need to move
on quickly.

Let me also just thank Dr. Levin for bringing to our attention the
un-unionized, unprotected, undocumented workers who have been
put into very difficult positions with these cleanups. I think we
have to try to have an outreach also to try to deal with some of
their potential health problems.

Now, I have to wrap this up. In fact, ending on the note that sev-
eral of you have mentioned, we need financial help to do the kind
of registry, the monitoring, the tracking and surveillance, for all of
these groups, and to provide the additional expertise. I know how
difficult it 1s, because certainly those of us who have lived through
what happened here and what happened in the following weeks
with anthrax know that we don’t have all the answers we wish we
did have. The Hart Building in Washington, DC where Senator
Schumer has his office was closed for months. Nobody knew how
to clean it up. They had to go back and try twice with an untried
system to pump gas into the building.
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So this is an issue, when it comes to our response to the health
impact of these environmental disasters that flow from terrorism
that we’ve got to do a better job in addressing. I'm on my way, ac-
tually, to go over to the city council, because I am concerned that
we're not going to be having the support we need financially from
the Federal Government to do the work that I think all of us agree
needs to be done. It’s something that to me just absolutely has to
be a national priority.

I don’t think that the war on terrorism can only be fought either
in Afghanistan or foreign countries or that our only response here
at home is to beef up security. We also have to take whatever steps
are necessary to protect the environment and our health. I think
this hearing today illustrates that dramatically.

Now, I thank all of you for participating. I want again to let the
audience know that there are instructions on the table as you enter
the auditorium for submitting questions and statements to the
committee. Please do so by February 25, 2002. Let me thank you
all for being here. I look forward to continuing to work with you
on these issues.

The subcommittee is adjourned.

[Whereupon, at 2 p.m., the subcommittee was adjourned, to re-
convene at the call of the chair.]

[Additional statements submitted for the record follow:]

STATEMENT OF HON. JERROLD NADLER, U.S. REPRESENTATIVE FROM THE STATE OF
NEW YORK

Thank you, Chairman Lieberman. I would like to thank you and Senator Clinton
for holding this field hearing today, and for inviting me to testify, regarding the con-
tinuing impact of the September 11th attacks on the air quality in Lower Manhat-
tan.

As the Congressman representing “Ground Zero” and the surrounding area, I am
deeply concerned about the environmental and health effects posed by the collapse
of the World Trade Center for my constituents, and for those who go to school or
work in the area. It has now been exactly 5 months since the terrorist attacks and,
unfortunately, the people in Lower Manhattan still do not know whether or not it
is safe to live and work in the area. The Environmental Protection Agency (EPA)
has failed in its mission to “. . . protect human health and to safeguard the natural
environment . . .” by not exercising its full authority to test and clean all indoor
spaces where people live and work. As such, the EPA has created a full-scale crisis
of public confidence.

Yet, all is not lost. The EPA can and must act now to remedy this situation and
make Lower Manhattan safe and to restore public trust. Despite statements to the
contrary, the agency does currently have the authority and resources to do so, and
it must do so quickly. However, if the EPA continues to fail New Yorkers, I will
introduce legislation to mandate action.

I am going to begin by being very blunt. We now know enough to be alarmed and
outraged at the Federal Government’s response to the environmental impact of Sep-
tember 11th. First, we know that EPA Administrator Christine Todd Whitman mis-
led the public on September 18, 2001 when she said she was “glad to reassure the
people of New York that . . . their air is safe to breathe, and their water is safe
to drink.” She made that statement without the indoor data necessary to make such
a pronouncement. Second, we know that the EPA has made a series of conflicting
comments about the presence and quality of hazardous materials, and has even
knowingly withheld critical data regarding the causticity of the dust. Third, we
know that the EPA delegated authority to New York City to handle indoor environ-
ments, but did nothing to ensure that the City’s response was appropriate. This left
New Yorkers to their own, uninformed devices, often without the means to take care
of themselves and their families. This is true even as the EPA had its own building
at 290 Broadway professionally tested and cleaned. Finally, we know that the EPA
has treated New York differently than it has treated other locales contaminated by
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hazardous materials. New York was at the center of one of the most calamitous
events in American history, and the EPA has essentially walked away.

Ms. Whitman’s statement, reassuring the public about the safety of air and water,
which has been echoed by many at all levels of government, was based only on the
EPA’s outdoor tests—the results of which are still in dispute. At that time, there
had been no systematic testing of indoor air or dust in residential or commercial
buildings by any Government Agency, let alone by the EPA. In fact, the EPA did
not intend to do testing even of outdoor air in residential areas of Lower Manhattan
until my Ground Zero Elected Officials Task Force requested that it do so on Sep-
tember 21. Ironically, the very first public testing conducted inside residences,
which was commissioned by our Task Force, commenced on the very day Ms. Whit-
man made her misleading statement. The results were made available to the EPA
on October 12. The test results showed elevated levels of hazardous materials in
these residences. The EPA did nothing and Ms. Whitman did not adequately clarify
her statement.

In recent weeks, the EPA has stated repeatedly that the city of New York, not
the EPA is responsible for indoor testing. The city, however, didn’t get around to
testing inside homes until November and December. The full results of these test
are still not available and, according to the Health Department, won’t be until the
spring. I do not understand why the results of tests undertaken by a public agency
are being delayed for public release. Our test results took less than a month to be
released. Nevertheless, just 3 days ago, the city Department of Health issued a
press release regarding this limited indoor testing. Despite a pacifying headline,
many the limited data in the press release has caused the scientists with whom
we’ve consulted to believe that full results would directly contradict Ms. Whitman’s
statement. The release does make it clear, as did our commissioned study, that
there were disconcerting levels of hazardous materials in peoples’ apartments.

Ms. Whitman’s reassurances are deeply confusing in light of other statements
made by agency officials and of other information we now have that the EPA has
not itself released. For example, in a copy of a January 25, 2002 speech given by
Walter Mugdan, EPA Region II counsel, which I have obtained, I find that he states,
“. . . a significant number of the WTC bulk dust samples that we analyzed did have
more than 1 percent asbestos.” But an October 3, 2001 EPA memo “Confirm[ing]
No Significant Public Health Risk” states, “The vast majority of EPA and OSHA
samples of air and dust analyzed for asbestos have been at levels that pose no sig-
nificant risk to residents and workers returning to their homes or area businesses.”
This statement has been made repeatedly by EPA Region II officials. How are New
Yorkers to interpret these conflicting remarks? I can’t even tell you what they
mean—except that they cannot both be true.

Confusing remarks are one thing, withholding critical data pertaining to the pub-
lic health is another. We know that it took a Freedom of Information Act request
by the New York Environmental Law and Justice Project to get test results showing
dangerous levels of hazardous materials in outdoor ambient air. The EPA claimed
that this was an “oversight.” But now we have a new, frightening bombshell.

According to this Sunday’s St. Louis Post Dispatch, the U.S. Geological Survey
(USGS), using the country’s best detection equipment and methods, found pH levels
in World Trade Center dust that are “. . . as corrosive as drain cleaner” and passed
this information along to health experts at the EPA on a “government-only” website.
That’s right. As corrosive as drain cleaner. (By the way, it took less than 2 weeks
in September for these test results to be ready.) I submit this article for the record.

Andrew Schneider, the paper’s Pulitzer Prize-winning environmental journalist,
charges, “the USGS data was not released by the EPA nor apparently were the en-
vironmental agency’s own test results on the dust.” The EPA claims to have re-
leased this data to the public, but when Schneider reviewed all of the EPA’s state-
ments made since September 11th, he found nothing that warned of these high pH
levels. According to the New York Committee for Occupational Safety and Health
(NYCOSH), such dust “once it’s in contact with moist tissue—the throat, the
mouth—nasal passages, the eyes and even sweaty skin—it becomes corrosive and
can cause severe burns.” This is utterly scandalous. We must find out why the EPA
hid this information from the public and we must see all the data now. I hope that
Senators Clinton and Lieberman will join me in calling on the Federal Government
to explain why New Yorkers were misled, and to demand the immediate release of
the full compliment of data.

The EPA has not only provided false reassurances and misleading information.
The EPA has also abrogated its responsibility to act. In a statement issued on Janu-
ary 17 in response to a press conference I held, the EPA states that it, “has lead
[sic] the effort to monitor the outdoor environment while the city of New York has
taken the lead regarding the preoccupancy of buildings.” At least the ERA admits
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that it has delegated authority to the city. Unfortunately, the EPA has yet to pro-
vide any justification for doing so, nor has it provided any evidence of the oversight
measures it is compelled to take to ensure that the city is acting in accordance with
the strictest federal standards. On January 23, I sent a formal inquiry to Adminis-
trator Whitman asking for answers to these and other questions about the city’s re-
sponse, which I submit for the record today. It has been over 3 weeks since the let-
ter was sent and I have yet to get a response.

The EPA might say today, as it has in the past, that it does not have the proper
legal authority to take the steps we are requesting to test and clean the areas af-
fected by the collapse of the World Trade Center. It will probably say that the Clean
Air Act, for example, does not govern indoor air and that it is therefore the responsi-
bility of the local and State governments, or even that of the landlords and residents
themselves. This is, again, all utterly misleading.

Under Section 303 of the Clean Air Act, the EPA has the authority in an emer-
gency situation to protect human health when there is an “imminent and substan-
tial endangerment” presented by a source of pollution. The intent of Congress is
clear in this regard. A Senate Report from 1970 on Section 303 states, “The levels
of concentration of air pollution agents or combination of agents which substantially
endanger health are levels which should never be reached in any community. When
the prediction can reasonably be made that such elevated levels could be reached
even for a short period of time—that is that they are imminent—an emergency ac-
tion plan should be implemented.” In short, the EPA should not wait for people to
actually get sick before it acts, and it clearly has the authority to act under this
law. Indeed, an EPA memo entitled “Guidance on the Use of Section 303 of the
Clean Air Act” was issued to the Regional offices on September 15, 1983, outlining
these very points. I submit a copy of this memo for the record.

But the Clean Air Act is not the only governing statute. The EPA has the author-
ity to act on indoor air under the National Contingency Plan (NCP) of the Com-
prehensive Environmental Response, Compensation and Liability Act (CERCLA). In
fact, I understand that the EPA has indeed been utilizing some of the NCP protocols
at Ground Zero—however, they have not relied on this authority, or any other, to
test or remediate indoor environments.

As we speak, the EPA is in fact doing indoor testing and remediation in
Herculaneum, MO and other locales without Superfund designation. We must learn
why the EPA is treating New York differently and I ask the Senators present here
today to help me find out. This double standard is unconscionable.

The EPA was unwilling to act on its own, and yet did nothing to ensure that those
ostensibly charged with acting did “the right thing.” The EPA, on its web site and
in public press releases referred residents to the New York City Department of
Health, which recommended that people clean their potentially asbestos-laden dust
with a “wet rag or wet mop.” Clearly such cleanup measures are inadequate, as seen
by the EPA’s own actions taken in its building at 290 Broadway. I again today ask
why the EPA applied stricter measures to Federal buildings than the city advised
for local residences and business equidistant from the World Trade Center.

Given the lack of action, credible information or oversight, I believe the EPA has
failed in its responsibility to protect the public health of the citizens of Lower Man-
hattan. This is quite simply shameful, for public health is the first thing we, as a
government, must protect.

In order to ensure a full and fair public assessment on the EPA’s actions following
September 11th, I have also asked the EPA National Ombudsman, Robert Martin,
to investigate these matters. Mr. Martin has been doing so, and I am disappointed
he has not been invited to testify and share the status of his investigation with the
committee. However, I understand there is a time constraint today, so I have at-
tached a statement from Mr. Martin to be included in the record. As you may also
know, Administrator Whitman is attempting to place the Office of the Ombudsman
under the control of the Inspector General, effectively stripping the Ombudsman of
his independence and ability to investigate these claims. I sincerely hope that Ad-
ministrator Whitman will stop her quest to eviscerate the office of the Ombudsman,
and in so doing, further undermining the integrity of the agency.

I realize that I have leveled serious charges here today, but I believe I have the
moral responsibility to do so. The salient point is that we still do not know the ex-
tent of the presence of hazardous materials in some areas of the city. It may or may
not be dangerous in many indoor areas of lower Manhattan—we just don’t know.
I am dismayed that there seems to be unwillingness on the part of our public agen-
cies to get this information. But given that we do not have all of the facts, we cannot
conclude anything. I do know that we must get the facts and act swiftly and appro-
priately to get the job done right.
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We must not fall into the catch-22 of saying there is no evidence of a public health
emergency without taking any steps to get such evidence. The burden should not
be on the landlords and residents themselves when the testing procedures and
cleamip measures are expensive and must be conducted by properly trained per-
sonnel.

The EPA has the statutory and regulatory authority to test and remediate indoor
environments in Lower Manhattan, and has exercised such authority elsewhere. I
am calling on the EPA today to immediately commence a program of full-scale test-
ing and remediation using the best available technology, and to make a report of
all such test results and actions available to the public. The EPA must also issue
the test results in a manner which is tied directly to health standards, so that we
can truly assess the public health risk posed to the people of Lower Manhattan. Fi-
nally, testing procedures should in no way impede the expeditious remediation of
hazardous materials found by other government agencies or private researchers.
Similarly, should the EPA find dangerous levels of hazardous materials before the
gull slpectrum of testing is completed, cleanup measures should commence imme-

iately.

If the EPA fails to act again, despite its current authority, compel it I will intro-
duce legislation to do so.

People might say that the measures I am requesting here today are expensive.
That may be, but we must protect the public health. Although the cost may be high
today, imagine what the cost will be in the future if it turns out that they’re really
are dangerous levels of hazardous materials in Lower Manhattan. Imagine the
City’s and EPA’s contingent liability to lawsuits 20 years down the road. Envision
the potential health care costs.

It is in the best interest of the residents, workers, students and businesses for
the Government to act swiftly and appropriately to address the public’s environment
and health concerns. We cannot afford to wait while all the agencies point fingers
at each other. There is still time to right this situation.

Time is of the essence. My office has received numerous complaints from people
experiencing adverse health effects such as headaches, nosebleeds, and respiratory
ailments. The symptoms are so widespread that they have been dubbed “The World
Trade Center Flu.” Public confidence is at stake. People know when they are sick,
they know when something is not right, and they know when they are being lied
to. I sincerely hope that we do not have another “Love Canal” on our hands, but
the best way to avoid that is to do the necessary testing and cleanup now.

Thank you for inviting me to testify before you today. I look forward to working
with my colleagues in both chambers of Congress, and with all interested parties,
to ensure that New York City is safe and prosperous for many years to come.

[From the St. Louis, (MO) Post-Dispatch, February 9, 2002]
CAUSTIC DUST BLANKETS WORLD TRADE CENTER AREA

(By Andrew Schneider)

NEW YORK.—Even as the dust from the collapsed World Trade Center was still
settling, top government scientists were determining that the smoky gray mixture
was highly corrosive and potentially a serious danger to health.

The U.S. Geological Survey team found that some of the dust was as caustic as
liquid drain cleaner and alerted all Government agencies involved in the emergency
response. But many of those on the front lines of protecting the health of the public
and workers cleaning up the site say they never got the information.

“I'm supposed to be in the loop, and I've never heard any specific numbers on how
caustic the dust actually was,” said Dr. Robin Herbert, co-director of the Mount
Sinai Center for Occupational and Environmental Medicine. “There is a large seg-
ment of the population here whose physicians needed to know that information that
USGS submitted. Exposure to dust with a high pH could impact everyone, but espe-
cially the very young, the very old and those with existing pulmonary disease.” Cen-
sus data show large concentrations of young and elderly living near the World Trade
Center site.

The EPA’s office in New York said it repeatedly told the public that the dust was
caustic because of the cement that was pulverized when the towers collapsed. But
an examination of all the EPA’s public and press statements made since September
11th found nothing that warned of the very high pH levels found by the Geological
Survey scientists. Nor did the statements disclose the specific levels that the EPA’s
own testing found.
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“We’ve not heard of EPA or anyone else releasing information on specific pH lev-
els in the dust, and that’s information that we all should have had,” said Carrie
Loewenherz, an industrial hygienist for the New York Committee for Occupational
Safety and Health, which provides assistance to more than 250 unions.

“It’s the specific numbers—those precise pH levels—that we need to make the ap-
propriate safety decisions for the workers, and they were never released,”
Loewenherz said. “The dust, once it’s in contact with moist tissue, the throat, the
mouth, nasal passages, the eyes and even sweaty skin, it becomes corrosive and can
cause severe burns.”

Most of the samples taken by USGS’ team had a pH of 9.5 to 10.5, about the same
alkalinity as ammonia. Two samples that were taken inside a high-rise apartment
and in a gymnasium across from the wreckage of the World Trade Center had a
pH of 11.8 to 12.1—equivalent to what would be found in liquid drain cleaner.

The degree of acidity or alkalinity in a material is expressed as a pH measure-
ment. Neutral pH—like water—is 7 on a 15-point scale. Lower than 7, to 0, is an
indication of acid. Higher than 7, to 14, the top of the scale, is alkaline. Levels near
either end of the pH scale can harm the health of people and animals.

Bruce Lippy, Loewenherz’s counterpart with the operating engineers union, is re-
sponsible for the 300 workers running heavy equipment at Ground Zero.

“Part of the dilemma we faced was not knowing precisely what was in the dust,”
Lippy said. “We knew it was caustic but had no information on exactly how caustic
it was. I was trying to get people to wear the respirators, but if I knew how high
the pH levels were, I could have been more persuasive in convincing the workers
of the dangers.”

Only a handful of the 100 or so workers sorting wreckage and loading trucks on
the site over 3 days last week were seen wearing respirators or protective masks.

SCIENTISTS RUSH TO MANHATTAN

Like the rest of the world, the USGS team watched the storm of dust roll across
Manhattan after the terrorist attack on September 11th. With its world-class lab-
oratories and sensors that can detect minerals on a distant planet, the Denver-based
team was already making arrangements to get NASA’s infrared sensors and aircraft
over Ground Zero as the EPA and the U.S. Public Health Service requested its help.

Responding to requests from the White House science office, the NASA team flew
over Manhattan four times between September 16 and September 23, while USGS
scientists collected samples of the dust from 35 locations below.

Back in Denver, more than two dozen scientists using the world’s most sophisti-
cated analytical equipment ran the samples through extensive testing.

The Geological Survey’s test results were posted September 27 on a Web site re-
stricted to Government agencies.

The USGS findings were “evaluated by our technical experts and found to be con-
sistent with the findings of EPA’s Office of Research and Development,” said Bonnie
Bellow, the agency’s spokeswoman in New York.

“The USGS data was also discussed by an interagency group of scientists, epi-
demiologists and health officials,” Bellow said.

But neither the EPA headquarters nor its New York office would comment on
what came out of these discussions or which EPA results they were “consistent”
with.

The USGS data on pH levels were not released by the EPA, nor apparently were
the environmental agency’s own test results on the dust.

“It is extremely distressing to learn that the EPA knew how caustic samples of
the dust were and didn’t publicize the information immediately, or make sure that
OSHA publicized it,” said Joel Shufro, executive director of the New York Com-
mittee for Occupational Safety and Health.

“If we had known at the time exactly how caustic the dust could be, we would
have been in a better position to make informed decisions about respiratory protec-
tion to recommend and about the urgency of ensuring that workers and residents
followed those recommendations,” Shufro said.

“It is inexcusable for EPA to have kept silent for so long about such a potential
hazard.”

DUST WEAKENS STRAPPING YOUTH

John Healy Jr. is 15, big, taller than his father. He looks as strong as a bull. But
when he talks, wheezes and deep coughs punctuate his words. He and his father,
John, live in an apartment overlooking what was the World Trade Center.
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“Something is tearing him up, hitting his lungs hard,” said his father. “He had
asthma when he was younger, but he was fine until after September 11th. If I knew
the dust was that caustic, there’s no way I would have brought him back here.”

John goes to Stuyvesant High School, a 10-story building for the brightest of the
bright. It’s one block from the collapsed buildings and beside the Hudson River,
where barges are being filled with debris destined for sorting at the Fresh Kills
landfill.

“I need to go to this school, and I need to live here to do it, but something in
that dust is just hurting me,” the teen said as he looked down at the pile of pills,
throat sprays and inhalers in his two large hands.

His father looked out the narrow dining room window at the brightly lighted car-
nage bellow. A light film of dust coated the window.

“I can’t understand why the Government didn’t tell us what was actually in the
dust,” Healy said. “Were they afraid we were going to panic? I needed that informa-
tion to decide what was best for my son. I needed it.” The teen’s malady and other
serious problems are being seen by physicians throughout New York.

“What we’re finding is incredible irritation to the lungs, throat and nasal pas-
sages,” said Herbert, from Mount Sinai. “Some of the tissue is cherry red, vivid,
bright, and we’ve never seen anything like it before.

“There are a large number of clinicians and public health specialists who are
struggling to reconcile the health problems theyre seeing with the exposure data
they’re being given,” Herbert said. “The high pH in the dust may be a part of the
answer. If the Government had these pH readings of 11 and 12, the public and their
physicians should have been told.

“Any credible information the Government had relating to health issues just
should have been released,” she said. “There is no justification for holding it. You
don’t conceal the information from those who need it.”

A DUBIOUS HONOR

Mark Rushing and Tori Bunch have the debatable honor of having lived in one
of the sites that USGS tested. In fact, their apartment on the 30th floor of a build-
ing overlooking the World Trade Center tied for highest pH—12.1—of the dozens
of sites where samples were collected.

“It’s obvious to those of us living here that the Government—city, State and Fed-
eral—wanted things to return to normal as quickly as possible. The economic losses
were great,” Rushing said. “But no matter how you view it, that’s no excuse for the
Government, any government, to conceal hazards from the people they are charged
with protecting.”

Rushing and Bunch found a new apartment as far from the World Trade Center
ailthey could get and still be in the city. The apartment is on the lowest floor avail-
able.

Even within the EPA, professionals believe the agency did a disservice by not ac-
knowledging and releasing the Geological Survey’s data.

Cate Jenkins, a senior environmental scientist in the hazardous materials division
at the EPA headquarters, said: “The pH levels the USGS documented were far too
high for EPA to ignore. They insisted that all the information regarding health and
safety was being released to the public. Well, that’s not true. There’s nothing, inter-
nally or in public releases, that shows the agency ever disclosed specific pH levels.”

Late Thursday, the EPA’s Bellow told the Post-Dispatch: “We have no specific
data on pH levels.” Bellow added, “This is all the available information on the sub-
ject.”

Late Friday, the EPA responded to the question of why it didn’t collect its own
pH numbers.

“EPA had enough information about the alkalinity of the material from the World
Trade Center without doing further analysis,” Bellow said.

The question of why EPA didn’t release the data it had had remains unanswered.

The EPA is in a no-win situation. No Government Agency had been prepared for
the enormity of the terrorist attack on New York. Tight budgets—Federal, State and
city—ruled out planning and drills for an unfathomable event of this size.

Even most critics say that no amount of preparation could have kept the workers
fleeing the twin towers—and the rescue workers racing to save them—from sucking
in lungfuls of toxic dust and smoke.

But it’s what the EPA and OSHA and the New York State and city health depart-
ments did after the dust settled and the smoke cleared that has generated the most
criticism.

On Monday, Rep. Jerrold Nadler, the New York Democrat who represents the peo-
ple in Lower Manhattan, is holding a congressional hearing to determine who



78

dropped the ball. He is expected to announce that legislation will be introduced to
“force EPA to do the proper testing inside offices and apartments and release the
finding in a form that would be of value to the public and their physicians.”

Sen. Joseph Lieberman, D-Conn., has scheduled a Senate investigation of the
issue.

Less than a week after the attack, on September 16, EPA Administrator Christie
Todd Whitman told New Yorkers: “There’s no need for the general public to be con-
cerned.”

That was the same day that USGS and NASA flew their first sampling missions
over the city.

The EPA said its boss’s comments that there were no dangers from dioxin, ben-
zene, PCB or asbestos—all cancer-causing agents—were based on thousands of out-
side air samples. Last month, the Post-Dispatch reported that high levels of asbes-
tos were found in many apartments and offices. The EPA said its regulations did
not call for indoor testing.

Hundreds of firefighters, paramedics and police officers are sick, suffering what
some physicians call “ground zero coughs.” Their problems may have come from un-
protected exposure the first week of the attack.

But hundreds of other people—workers, students and residents—who fled the
area and stayed out for weeks and then came back also are suffering major res-
piratory problems.

The few Christmas decorations that adorned light poles in Lower Manhattan have
been removed. But the metal poles still bristle with air monitors and vacuum pumps
sucking in air almost around the clock, searching for asbestos fibers, chemicals and
traces of heavy, toxic metals.

These monitors are of little or no value when it comes to determining the health
hazard from dust contaminating apartments and offices. For the most part, the EPA
and the Occupational Safety and Health Administration say they’re finding little,
if anything, for New Yorkers to worry about.

They are talking about contaminants in the air, which is the main pathway for
toxic materials to enter the body.

But the EPA pays little or no attention to indoor contamination.

Late Friday, the New York City Health Department issued a brief statement, with
very few details, about both indoor and outdoor testing done by the Agency for Toxic
Substances and Disease Registry. This well-respected research arm for the Depart-
ment of Health and Human Services, found pulverized fiberglass in almost half of
the samples it examined. However, New York health officials released no specifics
on the levels of toxic material found, and no one could be reached for comment.

Attention is being paid to keeping the contamination on the site. Trucks hauling
debris from Ground Zero pass through an EPA drive-through shower before they
reach the streets. City street sweepers and washers drive a seemingly endless circle
up and down the streets of Lower Manhattan.

But even blocks from the collapse, massive windows on offices and cornices on
many apartment buildings are still caked with dust.

“We made this analytical effort because we were concerned about the likelihood
that the composition of the dust could be potentially harmful to the rescue and
cleanup workers at the site and to people living and working in Lower Manhattan,”
1said1 USGS team member Geoffrey Plumlee, a geochemist who determined the pH
evels.

“We shared our findings with EPA, FEMA, the Federal emergency response coor-
dinator and everyone else we felt was appropriate. We anticipated that the results
would have been shared with the people on the ground, those at risk, but it looks
like the information never got to those who needed it.”

STATEMENT OF ROBERT J. MARTIN, NATIONAL OMBUDSMAN, ENVIRONMENTAL
PROTECTION AGENCY

I am pleased and honored to provide testimony to this subcommittee exactly 5
months after the tragedy which struck this city and the Nation on September 11,
2001. The Hon. Jerrold Nadler of the U.S. House of Representatives and many af-
fected citizens of New York City have asked that I as National Ombudsman and
Chief Investigator Hugh Kaufman independently assess what needs to be done to
protect the health and environment of the community.

The initial phase of our investigation identified the fact that asbestos testing
being performed and/or paid for by the Environmental Protection Agency was not
performed with the best available technology to identify the true health risks posed
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by the tons of asbestos released into the community from the World Trade Center
attack.

As a working finding, I have concluded that the Environmental Protection Agency,
or any other agency of Government that has not used the best available technology
to measure asbestos levels, cannot irrebuttably conclude that dwellings in the com-
munity surrounding the World Trade Center attack are safe. As a working finding
I have further concluded that besides asbestos, there are other hazardous materials
that pose a risk to the public health and environment from the World Trade Center
attack. These include, but are not limited to, benzene, lead, mercury, PBDEs (flame
retardants), fiberglass, and PCBs.

Although not a working finding, we have received substantial anecdotal informa-
tion that the workers and visitors to Ground Zero may not have been provided ade-
quate information, training, and protective gear to assure their health and safety.
We have also received substantial anecdotal information that the Environmental
Protection Agency has provided erroneous information to the public during their re-
sponse to the World Trade Center attack.

As in all other major National Ombudsman cases, we will be convening public
hearings, taking on the record statements, interviewing witnesses, reviewing records
and issuing Interrogatories and Requests for Production of Documents and Working
Findings. The Ombudsman process is a transparent process and as in the past we
expect that if mistakes have been made, they will be corrected during the process
to afford the public the fastest possible help in protecting their health. We antici-
pate and welcome full cooperation from you, EPA and all other governmental au-
thorities.

We look forward to working with all the elected officials in this area just as I have
done in other cases around the country from Florida to Idaho, and from Pennsyl-
vania to Colorado. I particularly want to point to the leadership of Congressman
Jerrold Nadler and the Ground Zero Elected Officials Task Force in their efforts an
behalf of all the citizens in helping to expeditiously solve these problems.

INITIATION OF ADMINISTRATIVE AND CIVIL ACTION UNDER SECTION 303 OF THE
CLEAN AIR ACT DURING AIR POLLUTION EMERGENCIES

The purpose of this guideline is to explain the statutory requirements and re-
source needs which must be met in order to take action under Section 303 of the
Clean Air Act! in the event of an air pollution emergency.

This guideline is directed toward both meteorological episodes (e.g., thermal inver-
sions) involving dangerously high levels of criteria or non-criteria pollutants, situa-
tions in which chronic exposure to air pollution causes endangerment by cumulative
effect, and incidents involving industrial accidents or malfunctions (e.g., breakdown
of pollution control devices) resulting in the release of air pollutants in hazardous
concentrations.

1Section 303, as amended in 1977 and codified at 42 U.S.C. Section 7603, reads as follows:

(a) Notwithstanding any other provision of this chapter, the Administrator, upon receipt of
evidence that a pollution source or combination of sources (including moving sources) is pre-
senting an imminent and substantial endangerment to the health of persons, and that the ap-
propriate State or local authorities have not acted to abate such sources, may bring suit on be-
half of the United States in the appropriate United States District Court to immediately re-
strain any person causing or contributing to the alleged pollution to stop the emission of air
pollutants causing or contributing to such pollution or to take such other actions as may be nec-
essary. If it is not practicable to assure prompt protection of the health of persons solely by com-
mencement of such a civil action, the Administrator may issue such orders as may be necessary
to protect the health of persons who are, or may be, affected by such pollution source (or
sources). Prior to taking any action under this section, the Administrator shall consult with the
State and local authorities in order to confirm the correctness of the information on which the
action proposed to be taken is based and to ascertain the action which such authorities are, or
will be, taking. Such order shall be effective for a period of not more than 24 hours unless the
Administrator begins an action under the first sentence of this subsection before the expiration
of such period. Whenever the Administrator brings such an action within such period, such or-
ders shall be effective for a period of 48 hours or such a longer period as may be authorized
by the court pending litigation or thereafter.

(b) Any person who willfully violates, or fails or refuses to comply with, any order issued by
the Administrator under subsection (a) of this section may, in an action brought in the appro-
priate United States District Court to enforce such order, be fined not more than $5,000 for each
day during which such violation occurs or failure to comply continues.
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STATUTORY PREREQUISITES

1. An Imminent and Substantial Endangerment to Health

The threshold prerequisite is the existence of “evidence that a pollution source or
combination of sources (including moving sources) is presenting an imminent and
substantial risk of harm. It should be emphasized that endangerment means a risk
or threat to human health, and that EPA should not delay action until actual injury
occurs. Such delay would thwart the express intent of the Clean Air Act to protect
the Nation’s air quality in the interest of the public health. Section 303 is a pre-
cautionary provision, aimed at the avoidance of potential harm. This is best illus-
trated by the House Report on the Clean Act Amendments of 1977:

In retaining the words “imminent and substantial endangerment to the
health of persons”, the committed intends that the authority of this section not
be used where the risk of harm is completely speculative in nature or where
the harm threatened is insubstantial. However, . . . the committee intends that
this language be constructed by the courts and the Administrator so as to give
paramount importance to the objective of protection of the public health. Admin-
istrative and judicial implementation of this authority must occur early enough
to prevent the potential hazard from materializing.

H.R. Rep. No. 95-294, 95th Cong., Sess, 328 (1977) (emphasis added).

There 1s also some judicial opinion supporting an interpretation of the
endangerment standard as being merely precautionary, and permitting remedial ac-
tion prior to the occurrence of any actual harm. In Ethyl Corporation v. Environ-
mental Protection Agency, 541 F.2d 1 (D.C. Cir. 1976), the Court ruled that EPA had
properly acted to regulate lead in gasoline upon finding, under Section 211 of the
Clean Air Act, that lead emissions would “endanger” as requiring only a finding that
lead emissions presented a “significant risk” of injury to the public. There were no
finding of the presence of actual harm. In upholding the Agency’s view of the “en-
danger” standard in Section 211, the Court explained:

When one is endangered, harm is threatened; no actual injury need ever
occur. A statute allowing for regulation in the face of danger is, necessarily, a
precautionary statute. Regulatory action may be taken before the threatened
harm occurs; indeed, the very existence of such precautionary legislation would
seem to demand that regulatory action precede, and, optimally, prevent, the
perceived threat.

541 F.2d at 13. In Reserve Mining Company v. Environmental Protection Agency,
514 F.2d 492 (8th cir. 1975), the court had similarly interpreted an endangerment
standard in the Federal Water Pollution Control Act in a case involving asbestos
discharges into Lake Superior. The court stated that “Congress used the term “en-
dangering” in a precautionary or preventive sense, and, therefore, evidence of poten-
tial harm as well as actual harm comes within the purview of that term.” 514 F.2d
at 528.

An important question for purposes of Section 303 of the Clean Air Act, however,
concerns the effect of the modifying phrase “imminent and substantial” upon the
meaning of “endangerment.” In Reserve Mining, the Court stated that the “term ‘en-
dangering’ . . . connotes a lesser risk of harm than the phrase imminent and sub-
stantial endangerment to the health of persons.’” 514 F.2d at 528. Accord, Ethyl
Corporation v. Environmental Protection Agency, 541 F.2d at 20 n.36. This issue is
particularly important to EPA’s ability under Section 303 to abate suspected car-
cinogens, the harm from which might take many years to manifest itself.

It is our position that in order to adequately safeguard public health by being in
a position to preclude an air pollution emergency at its inception, the phrase “immi-
nent and substantial endangerment” must be interpreted to refer to an imminent
and substantial risk of harm, no matter how distant the manifestation of harm may
be. If there exists a non-speculative risk of harm, the agency may properly act under
Section 303. This is consistent with the legislative history quoted previously, and
with the established definition of “endangerment” as referring to the risk of harm;
not actual harm itself. This is also consistent with the 1970 Senate Report on Sec-
tion 303, which states:

The levels of concentration of air pollution agents or combination of agents which
substantially endanger health are levels which should never be reached in any com-
munity. When the prediction can reasonably be made that such elevated levels could
be reached even for a short period of time—that it is that they are imminent—an
emergency action plan should be implemented . . . S.Rep. No. 91-1196, 91st Cong.,
2d Sess. 36 (1970). Thus, EPA may properly take action to abate air emissions when
a substantial risk of harm is about to arise. This is several steps prior to the occur-
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rence of any actual harm, but is appropriate in view of the precautionary nature
of Section 303.2

This approach is also crucial to the Agency’s ability to abate emissions which are
believed to be but which are yet not confirmed as dangerous to human health. In
United States v. Vertac Chemical Corporation, 489 F. Supp. 870 (E.D. Ark. 1980),
the Court found the chemical dioxin, widely believed but not fully proven to be haz-
ardous, to be presenting a “reasonable medical concern over public health” and to
be thereby constituting an imminent and substantial endangerment to health under
Section 7003 of the Resource Conservation and Recovery Act. Id. at 885. An Agency
response under Section 303 of the Clean Air Act would be appropriate in the pres-
ence of pollutants reasonably believed to be dangerous to human health. As with
regard to any pollutants sought to be abated under Section 303, EPA must be pre-
pared to document the basis of its belief in the danger of these pollutants. If the
Agency can show a “reasonably medical concern” created by the suspect emissions,
it will have met the “imminent and substantial endangerment” test of Section 303.

Appendix L of the State Implementation Plan regulations (40 CFR Part 51) out-
lines a phased emission reduction program for air pollution emergencies involving
criteria pollutants. In increasing degrees of seriousness, the levels are “alert”,
“warning”, “emergency”, and “significant harm to health.” The “significant harm to
health” levels are levels at which actual injury occurs and are levels that should
never be reached. It is not consistent with the intent of the Act for the Regional
Offices to wait until the levels of “significant harm to health,” specified in 40 CFR
51.16(a), are reached prior to initiating a Section 303 action. The “emergency” level
is intended to be the level at which action must be taken to avoid reaching levels
of significant harm. Generally speaking, it is at these designated emergency levels
that an imminent and substantial endangerment, i.e., an imminent and substantial
risk to public health, is deemed to exist. The “warning” and “alert” levels specified
in Appendix L are designed to ameliorate situations before the emergency stage by
application of moderate controls.

Under certain circumstances an imminent and substantial endangerment to
health may exist even though the Appendix L emergency levels have not been
reached. Accordingly, the concentrations outlined in Appendix L as the “emergency
levels” are only to be considered as a guide in determining when an imminent and
substantial endangerment to health exists. Flexibility is essential and appropriate
action must be taken pursuant to Section 303 whenever it is necessary to prevent
the significant harm to health levels from being reached. For example, if review of
forecasted meteorological conditions indicate that a situation is likely to deteriorate
so rapidly that any action started at the emergency level in Appendix L would come
too late to be effective in preventing the significant harm to health level from being,
reached, the Agency should act at such earlier time as is necessary to allow for en-
forcement action to be effective. Moreover, emergency conditions may be present
even if there is no clear prediction that specified endangerment levels will be
reached. An imminent and substantial endangerment to health may exist, for exam-
ple, where pollutant concentrations lower than established emergency levels occur
or are predicted to occur for an extended period of time.

With regard to non-criteria pollutants, sources of information on dangerous con-
centrations may vary. Among these are standards established by the Occupational
Safety and Health Administration (OSHA) for exposure to air pollutants inside the
workplace. Although not directly related to ambient air, these standards might pro-
vide a starting point for assessing the risk to the public when such pollutants, e.g.,
various organics, become airborne in a community. Computerized health effects data
bases, such as Toxline and Chemline, might also be helpful. (These data bases are
run by the National Library of Medicine and may be accessed through the EPA
Headquarters or regional office libraries.) It will be necessary to gather scientific
and medical data, in addition to meteorological data, in order to find an imminent
and substantial endangerment to public health as a result of emissions of non-cri-
teria pollutants. The role of experts for this purpose is discussed below.

2. State or Local Authorities Have Not Acted to Abate Pollution Source(s)

A second prerequisite to initiating a Section 303 action is that the Administrator
receive evidence “that appropriate State or local authorities have not acted to abate
such sources.” Section 51.16(a) of 40 CFR requires that each State Implementation
Plan for a priority I region include a contingency plan which, as a minimum, pro-
vides for taking any emission control actions necessary to prevent ambient air pol-

2This permits the Agency to act to seek abatement of emissions reasonably believed to be car-
cinogenic but for which a harmful level, and the time for harm from such emissions to become
apparent, are both uncertain.
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lutants concentrations of criterial pollutants from reaching levels which could cause
significant harm to the health of persons. More specifically, the State Implementa-
tion Plans submitted to the Administrator were: (1) to specify two or more stages
of episode criteria; (2) to provide for public announcements whenever any specific
stage has been determined to exist; and (3) to specify emission control actions to
be taken at each episode stage. (Section 51.16(g) of the Implementation Plan regula-
tions requires that the State Implementation Plans for Priority II regions include,
as a minimum, requirements (1) and (2);) Although Section 51.16 addresses only SIP
contingency plans for criteria pollutants, the requirement of State or local failure
to abate applies also to conditions involving non-criteria pollutants. The issue for
purposes of implementing Section 303 is at what point it becomes the duty or the
prerogative of EPA to act to abate an air pollution emergency.

Prevention and curtailment of an air pollution emergency is initially the responsi-
bility of State and local governments. EPA has secondary responsibility for taking
steps to avert emergency conditions. The Regional Office’s initial duty, therefore, is
to observe State and local abatement efforts (e.g., monitoring implementation of an
emergency episode plan) and to render assistance should a State or locality request
it. The Regional Office should take action under Section 303 only if State and local
action is either unsuccessful or not forthcoming, as where a State lacks adequate
abatement resources or simply refuses to attempt to abate the emergency. Under
such circumstances, the Regional Office may assume primary responsibility for cur-
tailing the emergency or, preferably, render technical assistance to the State’s
abatement efforts.

The time allowed for State and local government to take adequate action prior to
EPA’s assuming primary responsibility will obviously depend on the nature of the
potential or actual emergency. The more the endangerment would be increased by
delay, the shorter this lead-time should be. All that is required by Section 303, how-
ever, is that State or local action be insufficient to abate or preclude the emergency
conditions, and that the appropriate State or local agency by consulted in order to
determine what action it intends to take, and whether the information upon which
EPA intends to act is accurate. The requirement of consultation should not be
viewed as an obstacle to effective action by EPA. As explained in the House Report
on the 1977 Clean Air Amendments:

The consultation requirement is in furtherance of the committee’s intent that
the Administrator not supplant effective State or local emergency abatement ac-
tion. However, . . . if State and local efforts are not forthcoming in timely fash-
ion to abate the hazardous condition, this provision would permit prompt action
by the Administrator.

H.R. Rep. 95294, 95th Cong., 1st Sess. 328 (1977). The consultation requirement
is therefore not a concurrence requirement, but rather one of notification and cor-
roboration prior to taking action. The scope of action taken by EPA should be re-
stricted to what is necessary as a supplement to any action taken by State or local
authorities, as, e.g., where a State is able to implement only portions of its SIP
emergency episode plan, yet further action is needed to curtail the episode.

RELIEF AVAILABLE UNDER SECTION 303

The foregoing statutory prerequisites apply to both the initiation of a civil action
to abate an air pollution emergency and to the issuance of an order by the Adminis-
trator directly to the source of the hazardous air emissions, demanding a curtail-
ment of those emissions. These two forms of relief—the civil action for an injunction
and the administrative order—are briefly discussed below.

1. Injunctive Relief

Section 303 permits the Administrator to seek injunctive relief in a Federal dis-
trict court “upon receipt of evidence that a pollution source or combination of
sources (including moving sources) is presenting an imminent and substantial
endangerment to the health of persons, and that the appropriate State or local au-
thorities have not acted to abate such sources . . .” Pursuant to the Memorandum
of Understanding between EPA and the Department of Justice, codified in Section
305 of the Clean Air Act, the action would be filed on behalf of the Administrator
by the U.S. Attorney for the appropriate Federal court district. EPA Regional and
Headquarters Offices, however, have the responsibility of providing all data and evi-
dentiary material to the Department of Justice.

As will be discussed more fully below, it is essential to a successful civil action
that expert testimony by elicited, either in the form of affidavits or through expert
appearances at depositions or trial, regarding the risk of harmful effects to the
health of persons from exposure to the relevant pollutant. This is especially so in
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the case of an emergency involving a non-criterial pollutant, the harmful levels or
effects of which have not already been established by EPA or other agencies. A dili-
gent effort should be made to obtain evidence, perhaps from citizen complaints or
hospital records, that the particular emission sought to be controlled has in fact al-
ready caused adverse effects to the health of some individuals. Such evidence, while
not essential to a Section 303 action, could be helpful in substantiating an imminent
and substantial endangerment. Among the experts to be consulted concerning haz-
ardous pollutants and the presence and extent of any adverse health effects are phy-
sicians, epidemiologists, and toxicologists.

In addition, expert meteorological testimony is needed in order to assess the mag-
nitude of hazardous pollutant concentrations and to pinpoint the source of the dan-
gerous emissions, if not already known as in an area of numerous industrial point
sources), and to ascertain the expected geographical breadth of the emergency,
based upon such parameters as current and forecasted wind speed, wind direction,
atmospheric stability, temperature, and precipitation.3

The meteorological expert may also be able to predict the duration of an emer-
gency episode by determining the time which will elapse before changed meteorolog-
ical conditions might substantially improve the dispersion of the hazardous pollut-
ant concentrations.

Also, experts in industrial processes and pollution controls will be needed in order
to explain to a court the nature of the polluting process and what abatement options
are available, e.g., plant shutdown versus reduced production. In any action for an
injunction, a court can be expected to provide no more relief than is necessary, and
place as light a burden as possible on the emitting source, in providing for effective
curtailment of the air pollution emergency. The industrial expert will thus play a
crucial role in the shaping of judicial relief in a Section 303 action.

This testimony—medical, scientific, meteorological, and technical—is essential to
prevailing in a Section 303 suit. The burden of proof will be on the Government,
which must show by a preponderance of the evidence that the defendant is the
source of air pollutants which, by their very nature or because of existing meteoro-
logical conditions, have caused harm to individuals or are presenting and imminent
and substantial risk of such harm. In order to assure the credibility of this testi-
mony, sampling personnel should be prepared to testify to the reliability and quality
assurance of the air samples evaluated by the experts.

The procedure for seeking an injunction are set forth in the Federal Rules of Civil
Procedure, Rule 65 (copy attached). In the event that immediate relief is needed,
Rule 65 provides for temporary injunctive relief in the form of a preliminary injunc-
tion which can be obtained from a Federal district court, after a hearing, in order
to reduce further emissions of the suspect pollutant below emergency levels until
a full trial can be held. The Government should be prepared to have its experts tes-
tify in court if preliminary or permanent injunction is sought.

The following should be kept in mind as elements of proof necessary to obtaining
a preliminary injunction:

(1) Absent immediate injunctive relief, irreparable harm will be caused by the pol-
luting source(s); (2) this harm would outweigh any harm to the source(s) from the
granting of relief requiring the source(s) to abate emissions; (3) the risk to public
health is sufficient to make success on the merits and the granting of a permanent
injunction likely; and (4) the public interest necessitates immediate relief. See 7-pt.
2 Moores Federal Practice para, 65.04 (1980); See also United States v. Midwest Sol-
vent Recovery, Inc., 484 F. Supp. 138.144 (N.D. Ind. 1980). In addition, Rule 65 pro-
vides for injunctive relief in the form of 10-day temporary restraining order (TRO),
which can be granted without a hearing while a motion for preliminary injunction
is prepared.4

Expert testimony in the form of affidavit should suffice for the purpose of obtain-
ing a TRO.

The proof necessary to obtain a TRO is that immediate and irreparable injury will
occur if injunctive relief is withheld until the defendant can be given notice and an
opportunity to appear. Rule 65 implies that a hearing on a motion for preliminary
injunction should take place as soon as possible after the granting of a TRO. Id.,
Para. 65.05-65.08; see also 4 West’s Federal Forms Section 5297 (1970).

3 Atmospheric stability refers the degree of turbulence in the atmosphere.

4Only once has a TRO been requested under Section 303. The incident occurred in 1971, in
Birmingham, AL. After local efforts to curtail emissions from several sources failed, a TRO was
requested and granted under Section 303, requiring various process modifications and cessa-
tions.
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2. Administrative Order

Prior to the 1977 Clean Air Act Amendments, the only method of enforcement
provided in Section 303 was injunctive relief from a Federal district court upon a
showing of imminent and substantial endangerment from air pollutant emissions.
The 1977 Amendments left this authority in place and added a provision author-
izing the Administrator to issue an order to a source to take steps to curtail its
emissions in the event “it is not practicable to assure prompt protection of the
health of persons solely by commencement of . . . a civil action.” Within twenty-four
hours of issuing the order, however, the Administrator must file a suit for injunctive
relief, or the order will expire. Upon such filing, the court may then extend the life
of the order pending litigation. Violation o